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EBBATA. 

Page 46, line 13, far 

„ 90, „ 28, „ "befere" „ "brfore." 

„ 99, „ 19, „"delimitted"„ "delimited." 

„ 107, „ 11, „ "ergard^' „ "legard." 

„ 66, „ 24, „ "admit" „ "admitted." 
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CASES 

DECIDED BY THE 

SUPEEME COUET OF CyPEUS 

ON APPEAL 
FROM THE DISTRICT COURTS, 

From the year 1891 to the year 1893, inclusive. 



[BOVILL, C.J. AND SMITH, J.] 

REGINA 

V, 

GUILSUM OSMAN 

Adultery — Proceedings instituted against divorced wife— Ottoman 
Penal Code, Add. Art. 201. 

Criminal proceedings for adultery can only be talien against a woman by her 
husband or guardian. A man having divorced his wife on the ground of adultery, 
afterwards instituted criminal proceedings against her. 

Held : that as by the divorce lie had ceased to be her husband, it was not 
competent for him to institute criminal proceedings against her. 

Appeal of the defendant from the judgment of the District 
Court of Nicosia. 

It appeared that the husband of the defendant, having found 
her in the act of committing adultery, divorced her, and subse- 
quently brought a charge of adultery against her. The defendant 



BOVILL,C.J. 

& 

SMITH, J. 

1891 
F^. 28 
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BOVILL, C.J. 

& 

SMITH, J. 

Regina 

V. 

GUILSUM 

OSMAN. 



was convicted, and sentenced to six months' imprisonment, and 
ordered to pay the costs of the prosecution. 
The Defendant appealed. 

Diran Aiigustin, for the appellant, contended that as the hus- 
band had divorced the woman he had no right to institute criminal 
proceedings afterwards. 

The Queen's Advocate did not address the Court. 

Judgment: The Turkish law provides that an adulterous woman 
can only be prosecuted on the complaint of her husband or her 
guardian. It is contended here, that this woman was not prosecuted 
by her husband, but by a man who had once been her husband, and 
that when this man divorced her, he deprived himself of his right 
under the law. The law further goes on to say, that the husband 
can free the wife from punishment by consenting to receive her 
back again. The subject is by no means free from doubt, but we 
think it the safest course to construe the law as strictly as possible, 
and to hold that where a man divorces his wife and thus deprives 
himself of all marital control, he has no longer any right to insti- 
tute criminal proceedings. 

Conviction quashed. 
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[BOVILL, C.J. AKD SMITH, J.] 

DIMITRI SAYA 



Plaintiffs 
Defendant. 

Plaintiff, 
Defendant 



SAVA HADJI CHRISTODOULO 

and 
MICHAIL SAYA 

V. 

SAYA HADJI CHRISTODOULO 

Ex parte RAGHIB HAFUZ HASSAN. 

Collusive judgment— Fraud — Application to "set aside"— Obdee 
XVII, Rule 2— Third party. 

A Court has power to set aside its own judgment, even without the authority of 
a Rule of Court, where it is j)?'ored to the satisfaction of the Court that thtt 
judgment has been obtained by collusion or fraud. 

Appeal from an order of the District Court of Nicosia. 

The applicant applied to the District Court to set aside 
the judgments obtained in these two actions on the ground that 
they were fraudulent and collusive. The District Court were of 
opinion that under Order XVII., Rule II., they had not the power to 
set aside any judgment of theirs, but only to amend or rectify it, 
and, without allowing applicant to adduce evidence in support of 
his allegation, dismissed the application. 

The applicant appealed. 

Diran Angustin for the Appellant. — The defendant in these two 
actions was the lessee of a mill, the property of the applicant, under 
a contract by which he had to pay rent monthly. At the expiration 
of the contract, the applicant brought an action against the defen- 
dant and obtained judgment against him for £H5.7.7. The plaintiffs, 
who are the two sons of the defendant, had previously obtained 
judgments on two bonds against their father, and lodged memoran- 
dums in the Land Registry Office attaching the whole of his im- 
moveable property. The applicant alleges that these bonds were 
fraudulent, and executed to delay the creditors of the defendant. 
The applicant therefore applied to the District Court to set aside 
these judgments, but the Court objected to the words **set aside,'' 
*and dismissed the application, holding that it should have asked to 
have the judgments amended or rectified so far as they affected 
my client's interests. 



BOVILI,C.J. 

& 

SMITH, J. 

1891 

March 14 
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BOVlLLjiCJ. Pascal Constantinides for the respondents, the seyeral parties 

SMI'M J ^^ *'^® ^^^ actions: 

—V— The dates of the bonds sued on are anterior to the leasing of the 

DlMITW 

Sava i^^ll stnd are not fictitious. The Rtrle of Court provides for appli- 

^V cation where the interests of a third party are at stake. This means 

Sava Hadji ^ ^ 

Christo- when the judgment itself affects the interests of the applicant, 

^«mi^ and for this reason the word "amend" was used. These judg- 

MicHAiL ments do not affect the applicant's interests, they condemn the 

V. father to pay certain sums to the sons. What amendment should 

^^Vristo-^^ be made in the judgment ? The applicant ought to apply for a 

DouLo stay of execution. 
Ex parte 

fuz^hTssan Judgment: In these actions, one Raghib Hafuz applies that the 

1891 . judgments may be set aside on the ground that they are collusive 

October 24 ^^^ covinous, and that by them he is hindered from obtaining 

execution of a judgment he has against the defendant. 

The District Court has dismissed this application. There is 
nothing on the face of the proceedings to show us on what giounds 
the application is dismissed. It is alleged before us that it is dis- 
missed because the Court considers that Order XVII., Rule II., does 
not authoriae the Court to set aside its own judgment, and that the 
Court cannot set aside its judgment except under the authority of 
a law or Rule of Court. From the fact that the Court had not heard 
any evidence in support of the applicant's contention, it would 
appear that this allegation is correct, and we have proceeded on the 
assumption that it is so. 

We are of opinion that the Court should hear any evidence 
the parties may wish to adduce as to the allegation that the 
judgments in these actions are collusive; and if the Court should 
come to the conclusion that they were obtained by collusive 
means, we are of opinion that, without the authority of a Rule of 
Court, the Court has power to set aside its own judgment if it 
considers that it was obtained by collusion. 

This application must therefore be remitted to the District 
Court, in order that it may be decided whether the judgments in 
these actions were obtained by fraud, and if the Court should be 
of opinion that that is the case, it will, according to our views, 
have power to set tlie judgments aside. 

Costs of appeal to be allowed to the appellant. 

Appeal allowed. 
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[SMITH, Acting C.J. and TEMPLER, Acting J.] 
J. M. ZACHARIADES & Co. Plaintiffs, 

V. 

HOULOUSSI BEY MUFTIZADE Defendant. 

Ex parte IBRAHIM ALL 



SMITH, 
Acting C.J, 

& 

TEMPLER, 

Acting J. 

1891 

July 23 



Interpleader — Sale op animals — When property passes to vendee — 
Delivery— Mejelle Secs. 167, 262, 293, 294 and 297. 

I. purchased certain sheep from the defendant and paid the purchase money. 
The sheep were allowed to remain in defendant's possession under an agreement 
entered into between him and I. 

Held (reversing the judgment of the District Court): that the property in 
the sheep had vested in I. on the payment of the purchase money ^ even if 7io 
delivery of the^n had been effected. Held also: that th^ facts proved amounted 
to a delivery of the sheep to I.'s agent. 

Appeal from the District Court of Nicosia. 

The plaintiffs obtained judgment against the defendant for 
£202.1.2. on the 11th June, 1891. 

In satisfaction of this judgment, the Sheriff seized a flock of sheep 
which were found in the defendant's possession. 

Ibrahim Ali claimed the sheep as his. 

For the claimant, evidence was adduced to the effect that in Jan- 
uary, 1891, the sheep were sold to him in consideration partly of 
an old debt due to him by the defendant, partly of a fresh advance 
of money and partly in consideration of the claimant discharging a 
debt due from the defendant to a third person. The claimant sent 
his nephew to take formal possession of the sheep, which was ef- 
fected by his touching and counting them. They were then handed 
back to the defendant under a written agreement made between 
him and the claimant, that he should have the custody of the sheep 
in consideration of receiving half the profits derived from the flock. 
It was not denied that the transaction between the defendant and 
the claimant was bona fide. 

The District Court refused the api)lication of the claimant that 
these sheep should be exempted from the sale, and should be handed 
over to him, on the ground that there had been no delivery of 
the sheep to the claimant, and that the sale to him was consequently 
not complete. 

The Claimant appealed. 



Digitized by V^OOQIC 



SMITH, Colly eVy Q,A,^ for the Appellant : If delivery be essential to 

Acting C.J, ^j^^ validity of the sale, the fact that the claimant's nephew went 
TEMPLER, and touched the sheep and counted them is a sufficient delivery. 

AfTiTcr' T 

^_ * No fraud is alleged in this case. The claimant has paid his 
J. M. Zacha- money for these animals and is entitled to them as against the 

RIADES & Co. *' ^ 

V. judgment creditor. 

HOULOUSSI 

Bey Mufti- Pascal Constantinides for the Plaintiff, the Respondent: 

Ex parte Delivery is essential to complete a contract of sale. Archiman- 

^^^^SQ^^^^ drite Filotheo v. Haralambo (not reported). I do not allege any 

fraud on the part of the claimant or the defendant, but the sheep 

have never ceased to be his property, and therefore were rightly 
taken in execution. 

July 25 Judgment : This is an appeal from the order of the District 

Court of Nicosia, deciding that a flock of sheep found in the pos- 
session of the defendant are his property, and not that of the claim- 
ant Hadji Ibrahim, and that they were rightly seized in execution 
of the judgment in this action. 

The facts proved on behalf of the claimant are, that in January 
last Le agreed to buy and the defendant agreed to sell to him the 
animals in dispute for the sum of £70. The consideration for the sale 
was money paid, partly to the defendant and partly to a creditor 
of the debtor, and the satisfaction of an old debt owing from the 
defendant to the claimant. The claimant's nephew proceeded to the 
flock to take formal possession, which he says he did by touching 
and counting the animals, which were then left in the defendant's 
possession in virtue of an agreement entered into between him 
and the claimant, by which he undertook the charge of the flock 
on condition of receiving half the profits derived from it. It is 
not alleged on behalf of the plaintiffs that either the sale to the 
claimant, or the contract by which the animals were left in his 
possession were fraudulent, or intended to defeat the rights of 
other creditors; though it has been pointed out on their behalf 
how extremely undesirable a thiug it is that persons should be 
allowed to be in the possession of goods ostensibly as their 
owners, and thus be in a position to obtain credit. It is not, 
however, alleged that the plaintiff's were in this particular case 
misled. 
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The only question we hare to decide in this case is, whether SMITH, 
the property in these sheep had passed to Hadji Ibrahim in ^^'^^^^ ^•'^» 
consequence of the sale ? The District Court have found that TEMPLER, 
the sale in this case was not complete, as there was no delivery of ._,_ 
the sheep to the claimant. J- ^' ^^^?,t- 

^ ' RIADES & Co. 

We are of opinion that, even if there had been no delivery of „ ^' 
the sheep, the property in them had passed to the claimant. Bey Mufti- 

ZADE 

Under the articles in the Mejelle regulating the contract of sale, ^j- parte 
it appears to us that the contract is completed by offer and accept- IbeahimAli 

ance (Article 1G7) and that the vendor has the right to retain the 

goods until the price is paid, and then that he is bound to deliver 
them (Article 262). The law ai)pears to contemplate that the 
property in the goods passes to the vendee when the price is paid 
as under Article 297. If the price has been paid, but no delivery 
of the goods made, and the vendor has died insolvent, the goods 
do not form part of his assets but the vendee is entitled l:o take 
possession of them. Article 293 must refer, we think, to cases in 
which the goods remain in the vendor's hands and the p]-ice has 
not been paid, and Article 294 to cases in which the goods have 
been delivered to the vendee who has not paid the price; there 
would certainly be no need for an enactment that a vendee who 
had paid the purchase money and had received the goods must 
bear the loss if the goods afterwards perished. It is admitted in 
the case before us that the price had been paid, and, in the absence 
of fraud, we think that the property in these goods had passed 
to the claimant. If it were necessary to decide the point, we think 
that there had been a sufBcient delivery of these sheep to the agent 
of the claimant. Under Article 263, delivery is completed by 
the vendor giving permission to the vendee to take possession in 
such a way that there is no obstacle to his doing so. In the 
present case the claimant's agent went to the farm where the 
sheep were. The animals were brought out and touched and 
counted by him, and- then put back again. He had gone to the 
farm for the express purpose of taking delivery of them, and we 
think that there was a sufficient delivery of them under the law. 

The case of the Archimandrite Filotheo v. Haralambo Christo- 
fides and others (Sujreme Court, 19 December, 1888), appears to 
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SMITH, 
Acting C.J, 

& 
TEMPLER, 
Acting J. 

J. M. Zacha- 
RIADES & Co. 

V. 
HOULOUSSI 

Bey Mufti- 

ZADB 

JtJj} parte 

Ibbahim Ali 

1891 



8 

US to be distinguishable from the present case. In that ease 
certain animals found in possession of a judgment debtor were 
claimed by a man who said that they had been pledged to him. 
Two objections were raised to his claim, (1) that the animals had 
never been delivered to him, and (2), that the transaction was 
fraudulent. It is quite clear under Article 706 of the Mejelle 
that the contract of pledge is not complete without delivery. 
The Court decided against the claimant, either on that ground or 
because the transaction was a fraudulent one, entered into to 
defeat the rights of creditors. 

For the reasons we have given above, we are of opinion that 
the claimant in this case has made out his title to the animals, 
and we must reverse the order of the District Court and direct 
that the animals be handed over to him. 

Appeal allotved. 



SMITH, 
Acting CJ. 

& 
TEMPLER, 
Acting J. 

July 23 



[SMITH, Acting C.J. and TEMPLER, Acting J.] 

Plaintiff, 



COSTANDINO DIANELLO 

V. 

KYRILLOS PAPADOPOULOS AS 
Bishop op Kyrenia 



Defendant 



Contract by Bishop — Responsibility of peoperty op See — Assent op 
Archbishop to contract — Voluntary Subscriptions. 

C.t A bishop^ promised certain subscriptions to a school^ raising the money for 
that purpose by giving a bond, the payment of which was guaranteed by the 
plaintiff. C. died, and the plaintiff, having been compelled to iiay the bond, 
brought an action against the defendant who had succeeded C. in the bishopric. 

Held : that the debt not having been incurred by C. for the necessities of the 
See, the defendant was not liable to pay the debt out of the income of the See. 

Appeal from the District Court of Nicosia. 

The Plaintiff sued to recover monies paid by him as guarantor 
of a bond given by Chrysanthos, late Bishop of Kyrenia, deceased, 
to the Anglo-Egyptian bank. 

The late Bishop of Kyrenia in order to pay certain subscriptions 
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promised by his predecessor and himself to the school at Nicosia, SMITF, 

borrowed monies from the bank, the repayment of which was ^ ^ 

guaranteed by the plaintiff. He now sought to recDver these TEMPLER, 

monies from the present defendant on the ground that the debt ^^ 

was a debt of the See of Kyrenia. The defence was, that the bishop ^omo ^" 

could not borrow monies so as to make the property of the See Dianello 

r. 
answerable for the debt without the assent of the Archbishop and Kyrillos 

an extract from the codex of the Archbishop was put in evidence ^^^os^^g^^" 

to show that this was the rule of the Church. Bishop op 

Kyrenia 

The District Court dismissed the action on this ground. 
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The Plaintiff appealed. 

Diran Aiigustin, for the Appellant: Immemorial custom obliges 
bishops to subscribe to schools, and the debt in this case was one 
for which the property of the See of Kyrenia is answerable. There 
is no law which justifies the judgment of the District Court on 
the ground on which it was given. The extract of the codex of 
the Archbishop has no binding force on the Court. The point has 
already been decided by this Court in Chris f of aki Andro)iiko v. 'The 
Egoimienos of Chrysioreatissay 27 February, 1886 (not reported.) 

The Queen's Advocate: The case cited is distinguishable, inas- 
much as the bonds there sued on, purported to be given to secure 
monies borrowed for the needs of the See, and there was no evi- 
dence and no suggestion that the monies were not so borrowed. 
The defendant said, that by custom the consent of the Archbishop 
was necessary, but did not support this contention by reference to 
any law, 1 cannot contend that the codex of the Archbishop has 
any binding effect on the Courts : but I contend that subscriptions 
to schools are purely voluntary matters for which the property of 
the See cannot be made answerable. The plaintiff's remedy is 
against the personal representatives of Chrysanthos. 

A bishop has a life interest only in the income of the See, and 
cannot, under any circumstances, en'er into contracts which will 
bind his successor. 

Judgment : We think that this appeal must be dismissed. We July 25 
do not agree with the opinion of the District Court that a bishop 
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cannot bind the property of the See b}' contracts entered into by 
him unless he obtains the authority of the Archbishop. Neither 
are we inclined to go so far as the Queen's Advocate, and say that 
a bishop is unable to make the property of the See answerable in 
the hands of his successor for contracts he may have entered into. 
If, for instance, a man had been employed to repair the bishop's 
palace, there seems to be no reason why after the death of the bishop, 
his successor should take the benefit of the work that had been done, 
without being under any obligation to pay for it. It is, however, 
not necessary to give any decision on these points . in the 
present case, because it appears to us that the subscriptions pro- 
mised by the late bishop Chrysanthos to the school at Nicosia cannot 
be regarded in any way as obligations on the See. They were purely 
personal matters for which the property of the See cannot be made 
answerable. 

Appeal dismissed. 



SMITH, 
Acting C.J, 
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[SMITH, Acting C.J. and TEMPLER, Acting J.] 
HADJI AGGELI HADJI MARKOU, Plaintiff, 

V, 

The HEIRS OF OMER DAI SULEIMAN. 

Defendant 
Ex parte TOSSOUMZADE MEHMET. 



Execution — Immoveable propebty charged with payment of judg- 
ment DEBT — Sale at instance of another creditor — Lien on monies 
in Court— Civil Procedure Amendment Law, 1885, Secs. 13, 14, L'). 

A judgment creditor who has charged the iminoveahle property of his debtor 
with the payment of the judgment debt, in accordance with the provisions of 
section 13 of the Civil Procedure Amendment Law, 1885, has no lien on the 
purchase mo7iies arising from the sale of the same projjerty which has been sold 
in execution of a judgment at the instance of another judgment creditor of the 
debtor; but the land remains charged icith the payvunt of his judgment debt. 

Appeal of Tossoumzade Melimet from an order of the District 
Court of Larnaca, dismissing an application of Tossoumzade Meh- 
met to have certain monies arising from the sale of immoveable 
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property of the defendants, which had leen sold in execution of 
the judgment, paid out to him. 

Miimtaz Effendl for the Appellant. 

Dio^jhanto for the Plaintiff, the Respondent to the a})peal. 

The facts and arguments sufficiently appear from the judgment 
of the Supreme Court which was as follows ; — 

This is an appeal of Tossoumzade Mehmet from the order of the 
District Court of Larnaca dismissing his application to haye certain 
monies now in Court, or in the Land Registry Office at Larnaca, 
paid out to him. 

The facts are shortly as follows : These monies are the proceeds 
of the sale of certain immoveable properties forming part of the 
estate of Omer Dai Suleiman, deceased, which were sold in exe- 
cution of the judgment in this Action. 

It appears that on the 27th of September, 1887, Tossoumzade 
Mehmet obtained judgment against Omer Dai Suleiman for 
£22.18.8. and costs and that there is now due under this judgment, 
as we gather from the statement of his advocate, the sum of £15.3. 

In accordance with the provisions of Sec. 13 of the " Civil 
Procedure Amendment Law, 1885," Tossoumzade Mehmet lodged 
certain memoranda in the Land Registry Office at Larnaca, charg- 
ing certain immoveable properties of Omer Dai Suleiman with 
the payment of the judgment debt. These memoranda are dated 
respectively No. 188, of 2Gth October, 1887, No. 442, of 11th May, 
1888, and No. 403, of 9th June, 1888. 

Omer Dai Suleiman appears to have been also indebted to the 
plaintiff, Hadji Aggeli, and after his decease, the plaintiff, in Febru- 
ary, 1889, appears to have obtained a judgment against his heirs; in 
satisfaction of that judgment the plaintiff obtained an order of the 
Court for the sale of certain immoveable property forming part 
of the estate of Omer Dai Suleiman. This property was sold, and 
the purchase money is now in the Land Registry Office at Larnaca, 
awaiting the order of the Court as to its disposal. Tossoumzade 
Mehmet claims that the property thus sold was the property 
charged with the payment of his judgment debt, and that he is 
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entitled to have the proceeds of the sale paid out to him. 

The District Court has decided that he has no lien on this 
money and dismissed his application. 

There is a dispute as to whether the whole of the property 
sold was comprised in the memoranda lodged by Tossoumzade 
Mehmet; but it is admitted that the property described in memo- 
randum No. 463, of 9th June, 1888, has been sold. If our decision 
should be in favour of the applicant, we should remit the case 
to the District Court, to enquire whether the other properties 
sold were comprised in the properties described in the other 
memoranda. If our decision is against the applicant it will, of 
course, not be necessary to do this. 

The question for our decision is therefore, whether owing to the 
fact that the applicant had charged the piece of land described in 
memorandum No. 463 with the payment of his judgment debt, he 
is thereby entitled to the proceeds of the sale of that property 
which has been sold under the order of the Court for payment of 
another judgment debt. There is nothing in the law itself which 
gives the applicant a right to a lien on this money, and we know 
of no principle which would enable us to treat the proceeds of the 
sale in the same way as though it were the property itself, and to 
decide that this money is affected by the charge. Had it been 
paid over to the plaintiff in this action, we know of no means by 
which the applicant could have recovered it from him. We are 
the more confirmed in our opinion that this is the correct view of 
the law by the fact, that, if the applicant is entitled to this money, 
his charge on the land would be extinguished. He cannot claim 
this money on the ground that he had a charge on the land, and 
at the same time assert that the property still remains subject to 
his charge upon it. If he is entitled to the money, it is only be- 
cause that money represents the interest of the debtor in the land 
which was charged with the payment of the applicant's debt. But, 
in our opinion, notwithstanding the sale of the property, it still 
remains charged with the payment of the applicant's judgment 
debt. 

Section 13 of the Civil Procedure Amendment Law, 1885, says a 
judgment creditor may cliarge cwy lyropertij in w^hich the judg- 
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ment debtor is beneficially interested with the payment of the SMITH 

j udgment debt by leaving at the Land Registry Office of the District, Acting C.J, 

within which such immoveable property is situate, a copy of the TEMPLEIR 

Acting J 
judgment together with a memorandum describing the property, _^ 

and requesting that no transfer may be made of the property. ^'^- ^^^^^^ 

V. 

The effect of thus lodging a copy of the judgment and the Theheiksop 
memorandum is " to render the iminoveable j^roperti/ of the ^^^^ ^^^^ 
'^judgment debtor^ mentioned in such memorandum^ answerable Ex parte 
"for the payment of the judgment debt to the extent of the zade 
'* beneficial interest of the judgment debtor in such property." In Mehmet 
our opinion the meaning of the law is, that, directly the memoran- 
dum is lodged, the property referred to in that memorandum is 
charged with the payment of the judgment debt to the extent of 
the debtor's interest in it, and that that charge can only be got rid 
of, either by payment of the judgment debt and by the giving of 
the notice required by Section J 5 of the Law, or by a sale of the 
debtor's interest in that property in satisfaction of the debt with 
which the property is charged. 

It is quite clear that the law never contemplated such a state of 
things as has arisen in the present case. It never contemplated 
that property charged with the payment of one judgment debt 
should be sold under the order of the Court for the payment of 
another. But that the true construction of the law is as we have 
stated above, appears to us to be clear from the wording of Sec. 13, 
and from a consideration of Sec. 14 of the Law. 

Section 14 appears to contemplate a voluntary transfer of the 
property charged : and in that case, notwithstanding that the pro- 
perty may have been transferred to an innocent purchaser for value* 
the property still remains charged with the payment of the 
judgment debt, and may still be sold under the order of the Court 
in satisfaction of that debt.. 

This seems to confirm the view that when once the charge has 
attached, the property remains burdened until the charge is extin- 
guished in one of the two methods we have. mentioned above. 

As the charge is not extinguished by a voluntary transfer but 
the land remains still bound in the hands of the transferee, we see 
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no reason in principle why the charge should be extinguished 
when the sale has been involuntary. 

The law is silent as to what is the remedy of the purchaser in the 
case where the property charged has been sold under the order of 
the Court for payment of a judgment debt other than the one 
charged upon the property, but we see nothing in the law which 
leads us to the conclusion that the property is thereby freed from 
the charge which has attached to it. 

The language of Section l-l of the law is very comprehensive. 
It says: "notwithstanding any transfer of the property which may 
thereafter be made into the name of any person other than the 
judgment debtor, such property may be sold by order of the Court 
in satisfaction of the judgment debt." These words are very 
wide and would include, 'per se^ a transfer effected at a sale under 
an order of the Court : but the Section continues "m such case the 
"remedy of the person into whose name the same may have 
"been transferred shall be in damages only against the person by 
" whom the property was granted or assigned to him." In a case 
like the present, there is, in strictness, no person who can be said to 
have " granted or assigned the property." The writ of execution 
is sufficient authority for the Land Registry Officers to alter the 
registration of the property in the books of the office. 

But we do not wish to decide that because a case has happened 
which the law did not contemplate, that therefore the purchaser i)i 
this case has no remedy against anyone. It may be that he has a 
remedy against the person who procured the property to be put up 
for sale, but it is not necessary for us to decide that question, and 
we offer no opinion upon it. 

It would be a monstrous hardship on the purchaser of this 
land, who has purchased it at a sale held under the order of the 
Court, that he should lose the money he has paid for the land. 
He is not in fault in any way. Of the parties before the Court 
the person really in fault is the applicant Tossoumzade Mehmet, 
who, having charged the property with the payment of his judg- 
ment debt nearly 3 years ago, has sat quietly down and done 
nothing to obtain the execution of his judgment. We do not 
know whether the sale has been finally carried out in this case. 
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but the money is still under the control of the Court, and we hope SMITH 

that it will remain so, until the purchaser of the property has had ^^"^^^^ ^- * 

an opportunity of determining whether it is not possible to have TEMPLER 

the sale set aside, on the ground that the property put up for sale v-,^ 

purported to be the unencumbered property of the judgment ^^- ^2r|ou 

debtor, whereas the property which alone could be sold and was, r. 

as a matter of fact, sold, was the property of the judgment debtor omer Dai 

subject to a charge to the amount of Tossoumzade Mehmet's Suleiman 

judgment debt. Tossoum- 

zade 
These are matters not before the Court and, contrary to our Mehmet 
usual custom, we have gone perhaps already into questions which 
were not strictly necessary for our decision, but the case is an 
important one and we thought it right to go somewhat at length 
into our yiew of the law. 

We cannot help feeling that it would be a grievous hardship on 
the purchaser in this case if, through no fault of his own, he is 
deprived of the property he has bought under an order of the 
Court, and remains without a remedy against anyone. 

The decision in this case shows that an amendment in the law 
is extremely desirable both as to limiting a time within which 
land shall remain charged with the payment of a judgment debt, 
by the deposit of a memorandum and copy of a judgment at the 
Land Registry Office, and also in making provision for the 
protection of innocent purchasers, who buy property sold under an 
order of the Court. But our judgment must be that the decision 
of the District Court was right, and that the appeal must be 
dismissed, and the applicant Tossoumzade Mehmet must pay all 
the costs of the application. 

We would say, in conclusion, that this is a case which ought to be 
arranged between the parties. Although the plaintiff, Hadji Aggeli, 
has succeeded on technical grounds in this appeal, it is clear that 
he has obtained the sale of property which he had no right to have 
sold, and he has no moral right to retain the proceeds. 

Ajypcal dismissed. 
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BOVILL,C.J. [BOVILL, C.J. and TEMPLER, Acting J.] 

TEMPLER, REGINA V. MEHMET AHMET 

^^189? ^* REGINA V. FLORENZO HADJI ANDONI 



Oct. 24 



REGINA V, HADJI PAVLI HADJI MICHAIL 
Magisterial Court — Offence not triable summarily — Dismissal of 

CHARGE IN CASE OF — JURISDICTION — CYPRUS COURTS OF JUSTICE OrDER 1882 

Secs. 48, 52 AND 89. 

A Magisterial Court purported to try sumvtarily (without the consent of the, 
accused) a charge of an offence not within its summary jurisdiction. 

Held : that these proceedings were a nullity and formed no bar to the institu- 
tion of fresh proceedings for the same offence. 

Application under Section 63 of the Cyprus Courts of Justice 
Order, 1882, for an order directing the Magisterial Court of 
Famagusta to issue summonses to the defendants to appear and 
answer to a charge of being in the unlawful possession of fire-arms 
contrary to the provisions of Section 2 of The Fire-arms Law, 1889. 

llie Queen's Advocate: The facts appear to be that summonses 
were issued against the three defendants returnable on the 2nd 
September before the Magisterial Court. On the 9th September 
the charges against them were dismissed on the ground that more 
than two months had elapsed since the notice required by Section 
5 had been served upon the defendants calling upon them to deliver 
up the fire-arms in their possession to the Commissioner. The 
charge was not one which could be tried summarily by a Magis- 
terial Court, yet the Court purported to dismiss the charge under 
Section 48 of the Cyprus Courts of Justice Order, 1882, which 
operates as an acquittal. 

Further summonses were applied for and refused, on the ground 
that the charges had been already heard and dismissed. 

The Magisterial Court had no jurisdiction to try this case sum- 
marily and I contend that the proceedings were a nullity. 

The Court ordered tljat the defendants should be served with 
notice to appear and show cause why the summonses asked for 
should not be issued. 

Ikono}nides, for defendants, showed cause : The proceedings 
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before the Magisterial Court are a bar to any further proceedings. B0VITX,C.J. 

& 
Judgment: In this matter the Queen's Advocate has applied for TE^II^LER, 
an order of this Court directing the Magisterial Court of Famagusta 1891 
to issue a summons to Florenzo Hadji Andoni of Acherito to R^Ti^A 

appear and answer to a charge of an offence under " The Fire-arms „ ^• 
^^ ° Mehmet 

Law, 1889." Ahmet 



The application is made on a sworn information made by the 



Regina 



Queen's Advocate before Mr. A. G. Lascelles, Acting President of Florenzo 

the District Court of Famagusta, on the 21:tli of September. 

Regina 

In this document it is alleged that summonses were taken out „ p.,.tt 

against the accused and two others in a similar position on the 3rd Hj. Michail 

day of August, 1891, and proceedings taken thereon before the 1^92 

Magisterial Court of Famagusta, but that no regular decision was ■^'^^- ^ 

arrived at, the Court having, without the consent of the accused, 

dealt with the case irregularly in a summary manner, and given a 

decision purporting to acquit the accused on the ground that more 

than two months had elapsed since the commission of the offence. 

The accused has had ample opportunity of meeting this statement 
and of correcting it if it is in any way inaccurate, but it stands 
uncontradicted. 

It appears from a perusal of the Fire-arms Law, 1889, that there 
is only one offence distinctly referred to in that law. The law 
enacts that it shall be unlawful for certain classes of persons 
therein defined to possess or use fire-arms at any time after the 
expiration of one month after the passing of the Law (the date of 
which was the 26th of April, 1889), and by a subsequent clause 
it is enacted that every person who, in contravention of the Law, 
possesses or makes use of any fire-arms, shall on conviction, be 
liable to imprisonment for any term not exceeding six months or 
to a fine not exceeding £10. 

In the sworn information of the Queen's Advocate it is alleged 
that the accused, being a person prohibited from possessing and 
using fire-arms under the law, was found in possession of a fire-arm 
on the 17th day of July 1891, and it continues, in the words we 
have already quoted, to say, that a feummoiis was taken out against 
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BOVILL, C.J. the accused on the 3rd of August, and certain proceedings taken 

TEMPLER thereunder, which the Queen's Advocate contends were abortive. 
Acting J. 

1891 The offence with which the accused is thus charged, is one, for 

Rbgina which he cannot be tried sammarily, except on his expressing his 

,, **• willingness to be so tried. 

Mehmet ^ 

AHM£T _ 

Until he has so done, the Magisterial Court would only have 

jurisdiction to hold a preliminary enquiry ; and, as the result of 

Florenzo such enquiry, either to commit the accused for trial or to discharge 

Hj.Andoni ,. , . , . , , , , , , 

him, and if in the exercise of that jurisdiction they discharged 

-p. him, that would be no bar to subsequent proceedings being 

m^M^nn^TT ii^stituted against him for the same offence. It would, however, be 

within the discretion of the Magisterial Court to refuse, or to allow 

such further proceedings to be instituted. 

Under clause 48 of the Cyprus Courts of Justice Order, however, 
if the accused were willing that the case should be tried summarily 
and if the Court were of opinion that the accused, if convicted* 
would be adequately punished by a sentence of imprisonment for 
a term not exceeding one month or a fine not exceeding £5, or 
both, the Magisterial Court might try the case summarily. 

In the case before us, the Queen's Advocate alleges on oath that 
the Court has, without the consent of the accused, irregularly dealt 
with the case in a summary way, and given a decision purporting 
to acquit the accused ; and he contends that the extended juris- 
diction created by clause 48 of the Cyprus Courts of Justice Order 
cannot be exercised until the accused has declared that he is 
willing that the case should be tried summarily. It is not suggested 
on behalf of the accused, that he was ever asked whether he was 
willing that the case should be dealt with summarily, or that he 
ever in any way expressed his willingness, that the case should be 
so dealt with. We have been furnished with a certified copy of the 
notes taken on the hearing of the charge. There is nothing on 
those notes to indicate that the accused was asked whether he was 
willing to be tried summarily, or that he ever expressed his willing- 
ness to be so tried, or made any statement on that subject, and from 
the notes it appears that the Magisterial Court dismissed the charge 
and directed the prosecutor to pay the defendant's costs, that is. 
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they purported to deal with the case in the manner in which they BOVILL, C.J. 
are authorised by the Cyprus Courts of Justice Order to deal with templer 
cases which in the ordinary course of events fall within their Acting J. 

1891 

powers of summary jurisdiction, and not in the manner in which 
that Order authorises them to deal with cases on preliminary en- 
quiry, in which case they would have had power only to discharge Mehmet 

the accused and would have had no power to make any order as 

Regina 
to costs. ,;.. 

Flokenzo 
It appears to us clear that the Magisterial Court has purported Hj. andoni 

to try this case summarily, and to dismiss the charge, which is Regina 

equivalent to an acquittal on trial on information ; and that they jjj p^vLi 

have done this without any expression on the part of the accused HJ- Michail 

of his willingness to be tried summarily. 

For the accused, however, it is contended that he having been 
acquitted by the Magisterial Court, the judgment of that Court puts 
an end to all enquiry as to whether the decision was one which it 
was under the circumstances competent for them to give or not, 
in fact that a judgment having been given it must be assumed 
that the Court properly exercised the jurisdiction necessary to 
empower them to give it, and that for that reason it must be taken 
that the accused is acquitted, and no further proceedings concern- 
ing this particular charge can be had. 

With regard to this contention, we cannot hold that it is correct. 
Where a Court has given judgment in a matter manifestly within 
its competence it may, no doubt, be difficult to interfere with, or 
go behind that judgment, on the ground of any technical error in 
the earlier procedure, but that is not the fault that is found with 
the present judgment. The fault urged against it is, that it is on 
the face of it ultra vires, and that unless there is anything in the 
proceedings which shows, that the jurisdiction to acquit was 
rightly exercised, it must be held to have been exercised without 
authority. 

Were we to hold that, because the Court has proceeded to judg- 
ment, we must assume, it was right in so doing, there appears to 
us no reason why the same view should not be acted on, if an 
accused person who had been irregularly convicted were to object 
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B0VILL,C.J. to a judgment on the ground, that it was beyond the power of the 
TEMPLER ^^'^''*' ^^ gi^® ^*> ^^^ ^^^^ ^® ^^^ ^^^ assented to be tried summar- 
AcTiNo J. ily. In that case no one would, we believe, be found to suggest that 

1891 

.-._ the accused was not entitled to prove that the Court had exceeded 

Regina jjg jurisdiction, and in this particular respect we see no reason why 

Mehmet the accused should stand on a different footing to the prosecutor 
Ahmet , . ^ 

or complainant. 

Regina 

^*- We are quite clear that the circumstances which might have given 

Hj. Andoni the Magisterial Court jurisdiction to try the accused summarily in 

Regina this case never arose, and that therefore their judgment purporting 

Hj Pavli ^^ dismiss the charge, which is equivalent to an acquittal, is a 

Hj. Michail nullity. 

The case then stands in this position. A charge or complaint has 
been made, a summons has been issued calling on the accused to 
appear and answer to that charge, and, on his appearance, an 
irregular and impotent decision has been given. 

We are of opinion that the effect of such a decision is simply to 
nullify all the previous proceedings which led to it, and leave mere- 
ly the original charge standing against the accused ; and that the 
complainant is, under the circumstances, entitled to ask for the 
issue of either a summons or a warrant to have the case properly 
investigated in the presence of the accused. 

The Magisterial Court not thinking it right to issue either the 
one or the other, the complainant is right in applying to this Court 
for an order on the Magisterial Court to issae a summons or warrant, 
and for these reasons we shall make our order for the issue of a 
summons to the accused absolute. 

Covrt directed to issue summons. 
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[BOVILL, C.J. AND TEMPLER, Acting J.] 
THEOGNOSIA HARALAMBO Plaintiff, 

V, 

PARASKEVA HARALAMBO and HADJI PETRI 
CHRISTOFI (AS HEIRS OF Hadji Dbspinou Arghiro, 
deceased), Defendants. 

Bond — Acknowledgment of debt — Bond given to defeat rights op 

INHERITANCE — MEJELLE, 1589. 1610. 

D. gave a bond to the plaintiff for £200 which contained an acknowledgment 
that she had received that su?n from the plaintiff. Xo money had in fact been 
advanced by plaifitiff, but the bond was given in consideration of an agreement 
by plaintiff to maintaiii D. The plaintiff was one of D's heirs and the Court 
found that the bo7id teas given to defeat the rights of inheritance of D.'s other 
heirs. 

Held : that the bond was an achnotvledgment of a debt^ but was nevertheless 
void as made with the intention of defeating the law regulating the rights of 
inheritance. 

Appeal from the District Court of Nicosia. 

Action to recover £200 due on a bond made by Hadji Despinou, 
on the 30th March, 1889, and due on the 30th March, 1890, to the 
order of the plaintiff. 

The Defendants admitted that Hadji Despinou made the bond 
but pleaded that she was out of her mind, that the bond falsely 
stated that the consideration was money lent, and that the bond 
had been given to defeat their rights in the inheritance of Hadji 
Despinou whose whole estate did not amount to £200 in value. 
The plaintiff was one of the heirs of Hadji Despinou. 

It was proved by the evidence of the witnesses present at the 
time the bond was made that the deceased made a declaration 
before them that she owed the plaintiff £200 and she signed the 
bond. She also said that she had intended to transfer a house 
to the plaintiff, but that, as they could not find the money neces- 
sary to paj^ the fees of transfer, she made the bond instead. 

It was further proved that the plaintiff and the defendant 
Paraskeva had agreed to maintain the deceased and that a bond 
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BOVILL, C.J. for £50 WEB given to Paraskeva : the agreement referred to the 
TEMPLER ^^'^^^j *^^ stated that in case, after the death of Hadji Despinou, 
Acting J.' the bond for £200 was held to be null and void, the bond for £50 

Theognosia should be void also. There was no evidence that the deceased 

Habalambo ^g^g Qf unsound mind. 

r. 
Pasaskeva 
Haealambo The District Court gave judgment for the defendants, on the 

Chbibto™ ground that they were entitled under Article 1589 of the Mejelle, 

to call upon the plaintiff to prove, that she had really advanced 

the money to the deceased to secure the repayment of which the 

bond professed to be given, and that as the plaintiff had not 

adduced any evidence to prove this, she was not entitled to recover. 

The plaintiff appealed. 

Collyer, Q,A.^ for the Appellant : The making of the note was 
admitted. It was proved that the deceased was of sound mind 
and also that there Was a consideration for the making of the note, 
i.e. plaintiff agreed to maintain the deceased. If any consideration 
is shown it is sufficient under Article 1589 of the Mejelle. 

Pascal GonstantinideSy for Respondent Hadji Petri Hadji 
Christofi : The plaintiff and the other defendant, Paraskeva, came 
to an understanding to defeat the rights of the other heirs ; and the 
Court will not allow such a transaction to hold good. There was 
no evidence that the plaintiff did anything for the defendant as 
consideration for the bond. 

1892 

Jan. 12 Judgment: This is an appeal from the judgment of the District 

Court of Nicosia, deciding, in effect, that where a deceased person 
has given a bond to one of his heirs, the other heirs can, after the 
death of the deceased, dispute the validity of the bond and require 
the heir in whose favour it was made to prove the existence of the 
debt purported to be secured by it. 

The action is brought on a bond given by Hadji Despinou to 
the plaintiff on the 30th of March, 1889, for the sum of £200, 
payable to the order of the plaintiff' on the 30th of March, 1890. 

Defendants are sued as the heirs of Hadji Despinou, and although 
it is denied by plaintiff's counsel at the time of the settlement of 
issue, it is nevertheless proved by one of the witnesses for the 
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plaintiff^ that she is also one of the heirs of Hadji Despinou. There BOVILL,C.J. 

is no precise evidence as to the date of the death of Hadji Despi- templer 

noil, but it would appear that she died about a year after the bond Acting J. 

was given, and this action was therefore commenced very shortly Theognobia 

after her death. According to the evidence no money passed at ^^^-^^-^^mbo 

the time of the making of the bond, and it is tolerablv manifest Pakaskeva 

. 1 i mi '. . Haralambo 

that the bond was given as an inducement to Theognosia to main- & hj. Petri 

tain deceased during her lifetime, and that the statement in it ^^hkistofi 

that the deceased owed Theognosia £200 is perfectly baseless. 

Under these circumstances the District Court has held that the 
plaintiff's claim to recover on the bond must be dismissed. We do 
not clearly follow the grounds of that decision, because from the 
President's notes it would appear that he was of opinion, that if 
plaintiff relied on the bond she must be called in support of it, 
and that opportunity should be afforded for that to be done. 
Subsequently, however, on production to the District Court of the 
judgment of this Court in the case of Dimitri Solomo and Marikoti 
Elia^ heard by this Court on the 30th December 1889, the Dis- 
trict Court appears to have considered that the plaintiff had had 
her opportunity of giving her evidence and had not availed her- 
self of it, and that under the circumstances they should follow 
the judgment in Dimitri Solomo and Marikou Elia, and on that 
ground dismiss this action. 

The Queen's Advocate, on the hearing of the appeal, urged that 
the plaintiff on the pleadings had a right to judgment ; that it had 
been proved that the deceased was of sound mind ; that on the 
evidence there was no reason to say the bond was illegal, and that 
there was a good consideration for it. We are of opinion that 
although the questions of fact in dispute may be somewhat 
meagrely stated, the question which is stated, viz.: is it (the bond 
relied on) a lawful bond, may be reasonably taken to mean, 
" has the plaintiff a legal right to recover from the defendant on 
that bond." 

The Queen's Advocate urges further, that the bond was given 
on a good consideration, and we understand him to mean a con- 
sideration which would, according to English Law, be sufficient 
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BOVILL, C.J. to support the validity of the document, and he contends that it, 

TEMPLER ^^ ^^^ ^® against the deceased debtor's estate for the full amount 

Acting J. expressed to be secured by it. He does not admit that the articles 

Theognosia of the law on acknowledgments apply to this document; this, as he 

Hakalambo suggests, being something more than a written acknowledgment 

Paraskeva of debt : but he contends, that if it be a written acknowledgment 

& Hj. I'ETBi of debt, then the defendants, being persons claiming through 

Christofi Hadji Despiuou, are in no better position than she could have 

been ; that, under Article 1610 of the Mejelle, the deceased could 

not deny the debt and that her heirs cannot do so. 

These seem to be the leading objections to the judgment, and 
in support of it, it is urged, that it is in conformity with our 
judgment in the case above referred to, and that if we are to 
allow the plaintiff to recover on this bond, we are allowing the 
laws of inheritance to be entirely set at defiance. 

The case is a somewhat interesting one, because it is a common 
thing for peasants and poor people to act as Hadji Despinou has 
acted in this case. As old age and decrepitude comes upon them 
they go to that one of their heirs on whom they have most reliance 
and give a bond for a considerable amount in consideration of that 
heir undertaking to maintain them during the remainder of their 
lives. Then on the death of the person who has given the bond a 
dispute arises, as in the present case. 

We are of opinion that documents, such as that which is before 
us, are written acknowledgments of debt within the meaning of the 
articles of the Law on Acknowledgments, and that in an ordinary 
case, the articles which have been cited and commented on before 
us, must take effect, in relation to such documents, in accordance 
with their plain words ; but we feel that to give effect to them in 
such a case as this, is merely to hold, that the law deliberately 
sanctions transactions which can entirely defeat the Law of 
Inheritance. 

The law allows a person to make a gift of hi« property, and 
recognises a proceeding of a very cuiious and remarkable nature 
called "Nefii Mulk, " by which a person can confer a right of pro- 
perty on another, without making an actual gift or delivery. The 
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law distinctly mentions a gift made on condition, that the recipient BOVILL,C.J. 
shall maintain the giver during his life. In all these cases the giver XEMPLER 
deliberately divests himself of the immediate ownership, or pos- Acting J. 
session of the property which is given ; and it may be said that in Theoonosia 
cases such as that before us, the pretended debtor gives the holder Hakalambo 
of the bond a right to compel payment of the money secured by Paraskeva 
the bond, if he (the giver of the bond") lives beyond the time when & ^j, petbi 
the so called bond purports to fall due. We are, however, so Chribtofi 
strongly impressed with the fact, that in cases such as these, the 
whole transaction is intended to confer a benefit, which is not to 
take effect until the death of the person conferring it, and, whatever 
may be the apparent nature of the documents employed or the 
meaning of the words used in them, there can be no doubt 
whatever, that the whole and sole intention is to confer on one 
heir, to the prejudice of others, some greater right than the ordinary 
law allows of. 

On that ground we are of opinion, that, although regarded as a 
simple acknowledgment of debt, such a document as that before 
us cannot be attacked, it is, nevertheless, competent for any heir to 
attack it on the ground that it forms part of a transaction designed 
merely to defeat the Law of Inheritance. That it is in fact contrary 
to the policy of the .law, and a fraud on the heirs, who do not 
purport to be benefitted by it. 

That this is the case in the present instance, and that it was 
never intended that Hadji Despinou should be called upon to pay 
the £200 during her lifetime, is put beyond doubt, by the evidence 
as to the bond for £50 given to the defendant Par;»skeva, and his 
reasons for insisting on that bond being given ; and, viewing this 
document as part of such an illegal transaction as we have stated, 
we must find, that it is of no effect as against the heirs, and for 
that reason confirm the decision of the Court below, and dismiss 
this appeal; but, as the point is new, and it appears to us that in 
this case there has been a good reason for coming to the Court of 
Appeal, we shall make no order on the Appellant to pay the 
Respondent's costs. 

Appeal dismissed. 
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[BOVILL, C.J. AND TEMPLER, Acting J.] 
EMINE HANOUM MUSTAPHA Plaintiff, 

V. 

HAFUZ MEHMET EMIN Defendant. 

Sheei Coubt — Jurisdiction — Shebi Court of Sandjak — Sheri Court of 
Caza— Right of appeal — Imperial Firman of 13 Zilkade 1292 (Leg. 

Ott. Vol. V. p. 26.) 

Tkr Cadi of a Sandjak has no jurisdiction to entertain appeals fronh the deci- 
sions of the Cadis of Cazas. 

The Plaintiff obtained a writ of execution from a District Court to enforce the 
judgment of the Sheri Court of a Caza. Subsequently the Defendant applied for 
and obtained a stay of execution on the ground that the judgment had been set 
aside on appeal by the Cadi of Cyprus. 

Held (reversing tJie decision of the Court below) that the Cadi of Cyprus^ 
being the Cadi of a Sandjalf, had no jurisdiction to entertain the appeal and that 
the Plaintiff was entitled to have execution of his judgment. 

The District Courts^ being charged with the duty of enforcing the decisions of 
Sheri Courts^ are entitled to entertain questions raised as to the jurisdiction of 
the Court by which a judgment was given. 

Appeal from the order of the District Court of Nicosia. 

The order appealed against was made under the following cir- 
cumstances : 

The Plaintiff had obtained a judgment of the Cadi of Nicosia 
and Kyrenia ordering the Defendant to pay the sum of £102. 

On the 31st December 1891, the plaintiff applied for and obtained 
from the District Court of Nicosia a writ ordering the sale of the 
defendant's immoveable property in satisfaction of this judgment. 

The defendant subsequently applied to the District Court to 
stay the execution, on the ground that he had appealed to the Cadi 
of Cyprus from the judgment of the Cadi of Nicosia and Kyrenia, 
and that the judgment against him had been set aside, and the case 
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remitted to the Cadi of Nicosia and Kyrenia for further iiivefctiga- 
tion. 

On the 12th November 1891 the District Court made an order 
staying the execution, and it was against this order that the plain- 
tiff appealed. 

Pascal Constantinides for the Appellant : The Cadi of Cyprus 
has no jurisdiction to hear appeals from the Cadis of Cazas. The 
Cadi of Cyprus is the Cadi of a Sandjak, and I can find no law 
conferring upon the Cadi of a Sandjak an appellate jurisdiction 
over the Cadis of Cazas. 

Lascelles for the Respondent : The District Court has no right 
to go behind the judgment of the Cadi of Cyprus and enquire 
as to whether he acted without his jurisdiction. The District 
Court should leave the matter entirely to the decision of the Sheri 
Court, its duty being merely to give effect to the decisions of the 
Sheri Court. I know of no law which confers an appellate juris- 
diction on the Cadi of Cyprus. 

Judgment : The question for the decision of the Court in this 
case was whether the Cadi of Cyprus had jurisdiction to overrule 
the decisions of the Cadis of Cazas. 

The facts on which this question arose are as follows : 

The Cadi of the District of Nicosia gave a judgment, which was 
referred to the District Court of Nicosia for execution, and a writ 
of execution was issued from the District Court. An application 
was afterwards made to the District Court to suspend or recall the 
writ on the ground that the judgment of the Cadi of Nicosia had 
been reversed by the Cadi of Cyprus. The creditor who originally 
obtained the writ of execution to be issued from the District 
Court, objects to the proceedings under the writ being in any way 
interfered with, contending that the Cadi of Cyprus has no 
appellate jurisdiction. 

The power and authority of the Cadi of Cyprus depends on the 
law in force in the Ottoman Empire at the time of the British 
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occupation, nothing having been done- since that event to alter 
his powers or jurisdiction. 

The Cadi of Cyprus was the Cadi or Naib of a Liva or Sandjak, 
the other Cadis being Cadis or Naibs of Cazas. 

There is nothing in the Turkish law, as it existed at the time of 
the British occupation, which oould give the Cadis or Naibs of 
Sandjaks any right to hear appeals against the decisions of Cadis 
or Naibs of Cazas. 

The District Court based their decision in this matter on certain 
regulations which are contained in the 3rd volume of the Destour 
at p. 173 and came to the conclusion that the Cadis or Naibs of 
Sandjaks had jurisdiction to entertain appeals against the decisions 
of the Cadis or Naibs of Cazas. 

These regulations are issued under the authority of a firman 
dated 13 Zilkade 1292, a translation of which is contained in the 
5th volume of the Legislation Ottomane at page 26, and they are, 
we believe, the latest authority which in any way bears upon 
the question now before us. 

By the firman and regulations it is directed that Central Cadis 
are to look into the decisions of Naibs of Livas and Cazas, and a 
reference to the firman and regulations shows that the persons 
referred to as " Central Cadis " are the Cadis presiding over the 
Courts known as Diwani Temyiz, i.e, the Central Courts of 
Villayets. The judges of the District Court appear to have under- 
stood that the expression "Central Cadis" meant the Cadis presiding 
over the Courts known as Medjlissi Temyiz, i.e. the Central Courts 
of Sandjaks or Livas : but, in coming to this conclusion, they have 
overlooked the fact that the judges whose decisions are to be 
looked into by the Central Cadis, are the Cadis or Naibs of Livas, 
who are themselves the Cadis presiding over the Courts known as 
Medjlissi Temyiz. 

The judges of the District Court appear to have been of opinion 
that but for the regulations already alluded to there was nothing 
in the Turkish law to give Cadis or Naibs of Sandjaks appellate 
jurisdiction over the Cadis or Naibs of Cazas, and it is a novel 
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proposition that the Cadis of SandjaksJ have such a jurisdiction. H0VILI,,C.J. 
From what has been said of the contents of the firman of 13 XEMPLER 
Zilkade 1292 it will be seen, that it is not onl}^ not an authority to 
the effect that Cadis of Sandjaks have such jurisdiction, but it is 
an authority to the exactly opposite effect, shewing that there is a 
class of Cadis who have such jurisdiction, and that it is not the 
Cadis of Sandjaks; and we must hold that the Cadi of Cypius 
has no r'ght to entertain appeals against the decisions of Cadis of 
Cazas. 

It is necessary for the ordinary civil courts to entertain this 
question, as the duty of putting the judgments of Cadis into exe- 
cution is cast upon them by "The Civil Procedure Amendment 
Law, 1885." 

A J f] tea I allowed. 
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[BOVILL, C.J. AND SMITH, J.] 
AN ASTASIA M. CHAKALLI Plaintiff, 

V, 

AHMET HOULOUSSI, AS Delegate of Evkaf 

Defendant 

Vakouf — Mazbuta Vakouf propektt held by idjabetein — Extension of 
INHERITANCE— Law OP 4 Rejeb, 1292— Regulation of 2 Zilkade, 1285. 

3f. t1i£ owner of a garden held by idjaretein and forming part of a Mazbuta 

Vakouf died leaving issue who succeeded to the property. M. had never applied 

for or obtained an extension of the right of inlieritance to this property. A'., a 

daughter of the deceased^ who had succeeded to a share in the property^ died with- 

oV't issue, and the plaintiff, her motJier, claimed K.'s share. 

Held : that inasmuch as M. had not obtained an extension of the right of 
inheritance, the plaintiff was not entitled to succeed to K.'s share as her heir, but 
that K.'s share had become Mahloul. 

Appeal from the District Court of Nicosia. 

Action to restrain the Defendant from selling a certain share in 
a Mulk property alleged by him to be Mahloul. 
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B0VILL,C.J. The facts, which were not disputed, were that Michail Chakalli 

SMITH J ^^®^ possessed of certain Vakouf (idjaretein) property which on 

^-~ his decease devolved upon his children. One of the children. 

An ART ART A 

M. Chakalli Kharitin', having subsequently died, her share was claimed by the 
Ahmet Kvkaf authorities as Mahloul, and put up for sale. The plaintiff, 

HouLoussi the mother of Kharitini, claimed the property, and brought this 
action to restrain the sale by the Evkaf authorities. The District 
Court dismissed the action on the ground that no steps had been 
taken by M. Chakalli to extend the inheritance, and as Kharitini 
had died unmarried and without issue, her mother was not 
entitled to succeed her and the property had become Mahloul. 

The Plaintiff appealed. 

Pascal Constayitinides for the Appellant : 

The law regulating the succession to these Vakouf properties is 
dated 4 Rejeb, 1292 . [Leg. Ott. volV., p. 251], which repeals the 
former law. The defendant contends that, unless certain formalities 
have been complied with, the heirs of a deceased person cannot 
take the benefit of a law which has extended the right of 
inheritance, and the regulations of 15 Zilkade, 1292, are relied on ; 
but we cannot deduce from these regulations that the rights given 
under the law are to be annulled. I see nothing in the law 
about an applicatioi* to extend the right of inheritance. It may 
be that the heir of a deceased person has a right by payment of 
an increased idjare-muedjele to extend the inheritance. 

Lascelles for the Respondent : 

In order to understand the law it is necessary to refer to 
laws repealed by that of 4 Rejeb, 1292. Up to the year 
1284, only the children of the owners of such idjaretein 
properties as this could succeed on the death of their parents. 
In that year the right of inheritance was considerably ex- 
tended by the law of 7 Sepher, 1284, and under the Regulations of 
2 Zilkade, 1285, the ownerd of such properties had to apply for the 
extension of the right of inheritance and to pay increased idjare- 
muedjele. The law of 7 Sepher, 1284, was not obligatory. Then 
came the law of 4 Rejeb, 1292, which repealed the law of 7 Sepher 
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1284, and the Regulation of 2 Zilkade, 1285, extended the right of BOVILI ,C.J. 

inheritance compulsorily, and provided for the payment of an SMITH, J. 

increased idjare-muedjele. This was felt to be a hardship, and ^y^^gxA 

the Regulation of 15 Zilkade, 1292, was promulgated, again making M.Chakalli 

v. 
the extension of the right of inheritance optional. It is not ahmbt 

contended in this case that Michail Chakalli ever applied for an Houlousbi 

extension of the right of inheritance or that it has ever been 

extended. The right of inheritance must be extended by that 

holder of the property who wishes it to be extended ; and if not 

done, a collateral heir cannot come in and say I will now extend it. 

JtidgmenL This is an appeal from the District Court of Nicosia, ^^i'^q 

which has decided that the plaintiff cannot compel the Evkaf 

authorities to give her the benefit of the law extending the right 
of inheritance of Vakouf properties, she being the mother of a 
deceased owner of a Mazbuta Vakouf, who has died without issue, 
and without the formalities necessary for extending the right of 
inheritance having been complied with. 

The plaintiff contends that the law of 4 Rejeb, 1292, extending 
the right of inheritance, is unconditional, and that upon the death 
of an owner of a Mazbuta Vakouf held by idjaretein, his heirs, 
as defined in that law, have a right to enter into possession of the 
property. The District Court have decided in opposition to that 
view, and have held that this law was never more than an 
optional law, which could be taken advantage of by an owner of 
a Mazbuta Vakouf property held by idjaretein who had no isbue, 
and who might desire that his property should descend to his other 
near38t relatives. 

The Defendant relies on a Vizirial order dated 15 Zilkade, 1292, 
by which he says that although the law of 4 Rejeb, 1292, might 
have been compulsory when it was published, it was subsequently 
made optional. 

We are of opinion that the meaning of this Vizirial order is 
unmistakeable. It says, in effect, that a compulsory alteration in 
the law of tenure of property is not just, and that from the I5th 
Zilkade, 1292, the extension of the right of inheritance shall cease 



Digitized by VjOOQIC 



32 

BOVILL C J ^^^^ compulsory. It appears to us to follow from this, that the 
& Evkaf could not insist on the increased rents authorised to be 

C Vt If tl ' T 

,_^* * taken by the law of 4 Rejeb, 1292, being paid, but any owner 

M ChYkalli ^^^^^ make the property subject to the new law of succession by 

r. arranging for the payment of the increased rent, and until 

HouLoussi provision was made for such increased rent being paid, the Vakouf 

property followed the old law of succession. 

Umder such circumstances, when the owner of Mazbuta Vakouf 
held by idjaretein should die without the right of inheritance to 
such property having been enlarged, the old law would apply, and 
we are of opinion, therefore, that the plaintiff's contention cannot 
prevail. 

It is not suggested to us that the plaintiff has any right save 
under the law of 4 Rejeb, 1292, and as our opinion is that she has 
no right under that law, we are unable to give effect to the claim 
she makes in this action. 

Appeal disfnissed. 
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[BOVILL, C.J. AKB SMITH, J ] 

ATHANASSI HAPPAS and others, Plaifitiffs, 

V. 

EYDOXIA YANNI PARAPANO and another, 

Defendants, 

Legitimacy — Childken born out of wedlock — Acknowledgment of 
illegitimate children — canon law — legitimacy by subsequent mar- 
RIAGE — Gift op moveable property to infant children — Delivery. 
Mejelle Sec. 85 L 

According to the Mahomedan law a wan cannot by acknowledgment render 
legitimate his offspring arising from an illicit intercourse. 

J., an Ottoman subject domiciled in Cyprus^ and a member of the Roman Church 
had four children by the defendant, E., whom he subsequently married according 
to the riles of the Roman Church and acknordedged these children to be his. Accor- 
ding to the Canon law the children were rendered legitimate by the subsequent 
marriage of their parents. 

Held. 1st : That the children trere not rendered legitimate by his acknowledg- 
ment of them; and. 

2iid. That the question of their legitimacy must be determined by the Ottoman 
law and not by the law of the Church to which they belong. 

^ gift of the whole of deceased's moveable property to his infant children held 
good to the extent of one third of the value of his estate, notwithstanding that no 
delivery had been effected. 

Appeal from the District jCourt of Larnaca. 

The action was brought to obtain an account of the estate of 
Joseph Happas, deceased, who died at Larnaca on the 4th June, 
1890, and to recover two-thirds of the value of the estate. 

The plaintiffs are brothers and sisters or representatives of de- 
ceased brothers and sisters of Joseph Happas, and the defendants 
are the widow of the deceased and the guardians of her infant 
children. 

The plaintiffs alleged that the four infants Maria, Teresa, Anna 
and Rosa having been born before the marriage of Joseph Happas 
with the defendant Evdoxia had been celebrated, were illegitimate, 
and were therefore excluded from any share in the inheritance of 
iheir deceased father, that the defendant Evdoxia was entitled to 
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one-third of the inheritance, and that they as the next of kin were 
entitled to the remaining two-thirds. 

On the part of the defendants it was admitted that the four infants 
were born out of wedlock, but it was contended that Joseph 
Happas, being a Roman Catholic, they had been made legitimate by 
the subsequent marriage of their parentp, according to the law of 
the Church ; (2), that Joseph Happas had made them legitimate by 
his declaration that they were his children ; and, (3), that he had 
made a yalid gift to the infants of the whole of his moveable 
property. 

It was admitted or proved in the District Court that Joseph 
Happas was an Ottoman subject and a member of the Roman 
Church ; that he lived for some years with the defendant Evdoxia 
as his wife ; that subsequently to the birth of the four infant 
children he married Evdoxia according to the rites of the Roman 
Church ; that he had on various occasions acknowledged them as 
his children, particularly at the time of their respective baptisms, 
at the time of his marriage, and in a declaration made before the 
Cypriot Judges of the District Court shortly before his decease. 
A document purporting to give all his moveable property to the 
children and made during the illness of which he died was also 
put in evidence on behalf of the defendants, as well as two prom- 
issory notes or bonds representing moneys belonging to the 
deceased on deposit at the Imperial Ottoman Bank, which were 
endorsed by him and handed to the defendant Evdoxia, in order 
that she might, on behalf of the infant children, receive the money 
reprenented by the promissory notes or bonds from the Bank. 

The arguments of the advocates for the respective patties suffi- 
ciently appear from the judgment of the District Court, which was 
as follows : 

Judgment : This is a case relating to the succession to the estate 
of Joseph, or Beppo Happas, who died at Larnaca on the 4th June, 
1890, possessed of considerable property. 

The plaintiffs are brothers and sisters, or representatives of 
deceased brothers and sisters, of the deceased. The defendant 
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Evdoxia is the widow of the deceased, and the defendants Maria, 
Teresa, Anna, and Rosa are the infant children of the deceased. 

The plaintiffs, in substance, claim that these infant defendants 
should be excluded from the succession on the ground of 
illegitimacT. 

It is admitted that Joseph Happas was an Ottoman subject and 
that all the infant defendants were born before the marriage of 
their parents. It has been proved that Joseph Happas married 
the defendant Evdoxia according to the rites of the Roman 
Catholic Church on the 3rd January, 1888. 

It is contended, however, on behalf of the defendants : FirsU 
that inasmuch as Joseph Happas was a Roman Catholic, the 
legitimacy of his children must be tried by the religious law of 
the faith to which he belonged — that is, by the Canon law of the 
Roman Church — and that in the events which have happened 
these children have been legitimised. Secondly, that even if this 
question be tried by Ottoman law, the acknowledgment by Joseph 
Happas of the infant defendants as his children has legitimised 
them. Thirdly, that Joseph Happas executed a valid donation of 
his property in favour of the defendants shortly before his death. 

All these pleas are traversed by the plaintiffs, who, on the day 
of hearing, put in a further plea that the infant defendants are 
not in fact the children of the deceased. 

As to this last plea, none of us see any reason for doubting that 
these children are the children of the deceased. 

The first point we have to decide is, whether the legitimacy of 
these children is to be determined by the Canon law or by the 
Ottoman law. In other words : Does the term " legitimate" in 
the Intestate Succession Law of 1884, mean legitimate according to 
Ottoman law or legitimate according to the religious law of the 
parties concerned. 

So far as we can discover, before the law of 1884 the Ottoman 
Law of succession (feraiz) was universally applied to the non- 
Moslem subjects of the Porte in Cyprus. No instance to the 
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B0VILL,C.J. contrary has been cited to us nor are we able to discover that any 
SMITH J ^^^^ ^2is® exists. 

Athanassi Even foreign subjects are amenable to the Ottoman Law of 
AND OTHEBB succession, where immoveable property in the Empire is at stake 

EvDoxiA (^^w 7 Sefer, 1284, Leg. Ott., Vol. L, p. 21.) 

Yanni 
^^^AKD^^ Even at the present day the jurisdiction of the Patriarch and 
ANOTHEB Metropolitans of the Orthodox Church seems to be confined, as 
foimerly, to questions of marriage, divorce, alimony, dower, 
wills, and certain questions affecting Christian schools and the 
discipline of the clergy (Vizirial circular, 23 Jemal el Achir, 
22nd January, 1891 (?).) There is no reason for supposing that 
the Law of 1884 made any change in the law of legitimacy. We 
think if such change had been intended, express words would have 
been used. 

Mr. Rossos relies chiefly on the Haiti Humayotm of 1856 par, 
xviii, (Leg. Ott., Vol. XL, p. 19) and on the " considerations " 
appended to the Hatti Humayoun. The first authority is to the 
effect that certain special cases as those of succession may ** on the 
demand of the parties" be remitted to the religious tribunals. 
This appears to us to be a permissive enactment which has no 
application to a case like the present. 

We are therefore of opinion that the legitimacy of these children 
must be tried by Ottoman law. Now by the Ottoman law, a man 
may in certain cases legitimise his children. It is necessary in 
order that children may be so legitimised that the father should 
acknowledge the children as his own : that the ages of the parties 
should admit of the party acknowledged being born to the 
acknowledger : that the person acknowledged should not have 
been already proved to be the offspring of another (Baillie 
Digest of Mahomedan Law, p. 408). 

It appears to us that all these conditions have been complied with. 
The deceased on several occasions — notably at the baptisms of his 
children, on his marriage, and by the declaration he made before 
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the Judges of the District Court — acknowJ edged the infant I^0VILL,C.J. 
defendants as his children. SMITH J. 

It is objected on behalf of the plaintiffs that, in the declaration Athanassi 
the deceased made before the Judges of the District Court, he ^^j^ others 
described the children as his " (bvtrika rkva " and that such an „ ^• 

^ EVDOXIA 

expression constitutes an acknowledgment that they are ille- Yanni 
gitimate, which according to Moslem law would be enough to ^^f^^^ 
exclude them from the succession. We cannot hold that an anothbe 
expression like this occurring in a document in which the deceased 
solemnly appoints these children as his heirs is capable of such a 
construction. 

On this point both parties have produced a fetva, neither of 
which, as we understand them, is exactly in point. That 
produced by the defendants, so far as it goes, favours the view 
we have taken. That produced by the plaintiffs supposes that 
Joseph Happas had formally acknowledged the infant defendants 
to be illegitimate. There is no evidence that he ever did so, and 
it is clear that his intention was exactly the reverse. 

We are, therefore, of opinion that, according to the Moslem law, 
the infant defendants have been acknowledged by the deceased as 
his children and have been thereby legitimised. 

The question yet remains whether children so legitimised are 
"legitimate " within the meaning of the Law of 1884. We are of 
opinion that it is impossible to distinguish between legitimate 
and legitimised children. "Legitimate" merely means recognised 
by law. 

It may be well to observe that if this question had been tried 
according to the Canon law, the result would have been the same : 
illegitimate children being legitimised by the subsequent marriage 
of their parents (Filii illegitimi naturales legitimantur per 
Bubsequens matrimonium inter parentes eorum legitime con- 
tractum, Prompta Bibliotbeca Canonica I., III., p. 481). 

It does not appear to us necessary to consider to what extent, 
if any, the deceased has made a donation of his property. 
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B0VILL,C.J. We are of opinion that the action must be dismissed. Having 
SMITH J. ''^gsi'^^ *^ *^® difficulty of the cage, the majority of the Court are 

- — of opinion that no costs should be allowed. 

Athanabsi 

Happas Against this judgment the plaintiff appealed. 

AND 0THEB8 J o r rr 

r. 

EvDoxiA Collyer^ Q, A,, for the Appellants. 

Yanni 
Parapano The District Court was right in holding that the Ottoman law 

ANOTHBB *^d ^^^ ^^® Canon law is to be applied to this case ; but according 

to the Ottoman law a man cannot legitimize children whom he 

expressly states, as the deceased did in this case, were the result 

of an illicit intercourse. Where a Moslem declares children whose 

descent is unknown to be his, a presumption of their legitimacy is 

thereby raised, unless something to the contrary is proved. Here 

the deceased admitted that the infant children were his, and that 

they were born out of wedlock : hence their descent is known and 

he cannot render them legitimate by his declaration. 

With respect to his alleged gift to the infants, on which the 
District Court gave no decision, I contend that it was not valid as 
there was no delivery : in any event the gift cannot hold good for 
more than one third of the inheritance. 

He cited McNaughten's Principles, p. 90. 

Neil Baillie's Mahomedan Law of Inheritance, p. 23. 

Mejell6 § 879 and § 1601. 

RossoSy for the Respondents. 

The Ottoman law recognizes marriages contracted according to 
the religious faiths of the persons contracting them ; and therefore 
will recognize all the consequences resulting from such marriages. 
If one effect of such a marriage be to legitimize offspring born 
before marriage, then the Ottoman law recognises the offspring 
as legitimate. 

The Hatti Humayoun, § 18, says that matters such as the present 
are to be sent to the patriarchs for decision, i.e. for decision 
according to the religious faiths of the persons interested. 

The acknowledgment of the infants by the deceased was good. 

Mejelle § 67. gives as an example of an acknowledgment, just 
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such a case as the present, 
illegitimate child ? 
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Who can a man legitimize if not an bovill,C.J. 

SMITH, J. 

As to the gift, as the children were living in the house with the Athanassi 
deceased, delivery is not necessary, Mejelle § 851. The endorse- ^^^^ othebs 

V. 
EVDOXIA 

Yanni 
Parapano 

AND 
ANOTHEK 



ment of the bonds and the handing them to Evdoxia to receive the 
money for the infants, is sufficient delivery of the moneys repre- 
sented by the bonds. 

The Queen's Advocate replied. 

This is an appeal from the District Court of Larnaca dismissing 
the plaintiff's claim. The claim on the writ is very inartificially 
worded, but we must take it to be a claim that defendants may 
give an account of the estate of Beppo Happas, deceased, and that 
the plaintiffs may receive two-thirds of the estate. 

The circumstances under which this claim arises are fairly 
simple, and are as follow^: The deceased, Beppo Happas, who 
was an Ottoman subject, cohabited with the defendant Evdoxia and 
had by her four children. Subsequently to the birth of the youngest 
of these children, he married Evdoxia according to the rites of the 
Koman Church, and afterwards died leaving Evdoxia, his widow, 
and the four childran already mentioned, who are the defendants' 
Maria, Teresa, Anna and Rosa, him surviving. 

The plaintiffs are brothers and sisters, and desoendanis of brothers 
and sisters of the deceased, and they claim that the children of 
deceased being born out of wedlock are illegitimate and not en- 
titled by inheritance to any portion of the deceased's estate: that the 
defendant Evdoxia, as widow, is, under the circumstances, entitled 
to one-third of the estate (under the Intestate Succession Law of 
1884), and that they, the plaintiffs, are entitled to the remaining 
two-thirds of the estate. 

All the facts on which the claim depends were in effect, if not 
actually, admitted ; but for the infant defendants it is contended 
that they were acknowledged by the deceased to be his children 
in such manner as to constitute them his lawful heirs according to 
the principles of the Moslem law. 

It is further argued that the question of their legitimacy is to 
be determined by the Canon law of the Roman Church, and it is 
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The District Court has decided that the question of legitimacy 
must be decided on the principles of the Moslem law, and that the 
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BOVILL,C.J. claimed that, even if they be found to be not legitimate, the 

SMITH J <i®cea6ed by acts inter vivon gave all his moveable property to his 

—■— children. These gifts are disputed by the plaintiffs. 
Athanassi '^ . " " 

Happas 

AND OTHEBS 

r. 

EVDOXIA 

Yanni Canon law of the Roman Church cannot be applied ; and it has 

^^ Ainf^^ further decided that the acknowledgment of his children by the 

ANOTHEB deceased has constituted them his lawful children according to the 

principles of the Moslem law, and on that ground has dismissed 

the plaintiffs' claim, giving no decision as to the validity of the 

alleged gifts of deceased's moveable property. 

•' ' • ^v. Against this judgment the plaintiffs appeal, contending that the 
District Court has rightly refused to apply the principles of the 
Canon law, but has adopted a mistaken view of the Moslem law in 
deciding that the children of the deceased Happas aud defendant 
Evdoxia, who were notoriously born out of wedlock, and for the 
purposes of this action admitted to be so, can be made legitimate 
by any sort of acknowledgment. On that ground they seek to 
have the judgment set aside, and they contend that the alleged 
gift to the children is not valid. 

The respondents contend that the judgment of the District 
Court is right as regards the acknowledgment of the children 
having made them legitimate, but they say that if we should hold 
that this is not the case, they rely on the Canon law of the Roman 
Church, under which they contend that the children became 
legitimate on the marriage of their parents, and that, if the State 
recognizes the marriage for any purpose, it must recognise it for 
all purposes, and further they rely on the validity of the gift by 
deceased to the children. 

We proceed in the first place to consider whether the judgment 
of the District Court is correct in deciding that the infant 
defendants were legitimized by the deceased's acknowledgment of 
them. 

Counsel for the appellants contends that it is not correct, 
inasmuch as acknowledgment of a child creates a presumption 
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that such child was born in wedlock, unless it appears from B0VILI.,C.J. 
independent evidence that this is not the case. SMITH, J. 

The respondents' advocate contends that every acknowledgment Athanassi 

Happab 
of a child renders it the lawful child of the acknowledger, unless ^^u others 

the acknowledgment is accompanied by a declaration that the p^yJ^^iA 

child acknowledged is the child of fornication, in which case Yanni 

there is a disavowal of the child. ^j^d 

ANOTHER. 

Our understanding of the Mahomedan law is, that the intercourse 

of a man with a woman who is neither his wife, nor his slave, is 
unlawful and absolutely prohibited ; and that, when there is 
neither the reality nor the semblance of either of these relations 
between the parties their intercourse is termed "zina" or fornication. 

Where there exists between a man and woman the relation of 
husband and wife, or of master and slave, or such semblance of 
either of these states of relation as the Mahomedan law recognises, 
their children are either admittedly the lawful children of the 
man, or capable of being made so by his acknowledgment. 

The semblance of marriage, or of the relation of master and slave, 
must be such as to cast a doubt on the illegality of the connection, 
and it is only in that case that an express acknowledgment by the 
man will establish the descent from him of a child, the fruit of 
the intercourse. But when a man has had illicit intercourse with 
a woman, and she is delivered of a child, the descent from him is 
not established, even though he should claim it or acknowledge it. 

In the case before us, the children of Beppo Happas were 
admittedly the result of intercourse between him and Evdoxia, at 
a time when there was neither marriage nor semblance of marriage 
between them, and according to our view of the law they cannot 
be made legitimate by any acknowledgment. 

The various passages of the law refered to by Mr. Rossos, appear 
to us all to harmonize with the view we take, if they be read as 
applying to those cases where the law allows of an acknowledg- 
ment. 

It has been urged upon us that the evidence of continued 
cohabitation, and of acknowledgment, is, according to the Moslem 
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B0VILL,C.J. law, evidence that the offspring are legitimate. We do not think 

SMITH J ^* ^^ ^^' According to the Moslem law, where a man has ac- 

"— ' knowledged children, born to him by a woman with whom he has 

Athanarrt 

Happas cohabited, his acknowledgment will raise a presumption of marri- 

AND OTHEBS j^g^. |J^^ ^j^|g pregumption need not prevail, where there are other 

EvDoxiA circumstances which weigh against it; as in this case, where 

Parapano we have it admitted that subsequent to the birth of the children 

^^^ their parents were married, which is a fact, which in the absence 

ANOTHER ^ ' ' 

of other evidence, excludes the presumption that these children 

were born in wedlock. 

We consider therefore that the decision of the District Court on 
the question whether the children were made legitimate by ac- 
knowledgment is wrong, and it becomes necessary to consider 
whether the plaintiffs' claim can be resisted on some other ground. 

The next question to consider is whether the status of the 
children of deceased and Evdoxia, is to be determined by the 
Canon law of the Church of Rome. 

On this subject Mr. Rossos has contended, that by the laws of 
the Church of Rome the infant defendants were rendered legiti- 
mate by the marriage of their parents ; and that, as the Ottoman 
government recognizes the validity of a marriage of its Christian 
subjects, when celebrated in accordance with the rites of the 
church to which they belong, it must be taken to assent also to all 
the consequences, which, according to the laws of the church, 
would result from such a marriage. 

Counsel for the plaintiffs says this argument is not tenable ; and 
that the Ottoman Government, in recognising the validity of 
marriages, celebrated according to the rites of Christian churches, 
has done nothing to indicate that it intended to give authority to 
any laws on parentage different to those which affect its Moslem 
subjects. 

We feel that it is extremely improbable that the Ottoman 
Government should have consented to confer on its Christian 
subjects any larger privileges, with regard to the legitimising of 
children, than belong to its Moslem subjects, and as we have 
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already stated, our view of the Mahomedan law is, tliat the bovill,c.j. 
intercourse of a man with a woman who is neither his wife nor gjjujj j 
his slave is unlawful and absolutely prohibited, and that, if a -^ 
child is manifestly the fruit of fornication, it cannot be made Happas 
legitimate. -^-£- 

In Neil Baillie's Digest of the Mahomedan Law we find it laid yanni 
down, (Chapter X. *' Marriage of Infidels" p. 178, 179 original ^^^^^^^ 
edition) that, in general, " marriages of infidels (zimmees), are anothee 
** lawful if sanctioned by their religion"; and that "if the wife of an 
" infidel were "unlawful to him", (that is by the Moslem law)f 
"by being his mother or sister, for instance'', such a marriage 
(according to the Hanifite doctrine, which prevails in the Ottoman 
Empire) " is valid as between the parties " : but it does not appear 
that the law will recognize all the consequences of such a marriage^ 
for the author continues : " There are no mutual rights of inheri- 
" tance between them arising out of such marriages." 

Further we find it laid down in the same work, p. 174: 
"Zimmees or infidel subjects of a Mussulman power, do not 
" subject themselves to the laws of Islam, either with respect to 
" things which are merely of a religious nature, such as fasting and 
" prayer, or with respect to such temporal acts, as though contrary 
^^ to the Mahomedan religions may be legal by their own, such as 
"the sale of wine or swine's flesh — because we have been comman- 
"ded to leave them at liberty in all things which may be deemed 
" by them to be proper, according to the precepts of their own 
"faith. Wherefore, with respect to all such acts, zimmees are on 
" the same footing as aliens, but from these is to be excepted 
"zina, or illicit intercourse between the sexes, that being held 
" universally and by all sects to be criminal." 

It appears to us necessary to conclude, that infidel subjects of a 
Mahomedan power must be subject to the laws of Islam, except 
with regard to those matters where the governing authority has 
specially exempted them. 

There are abundant indications in the Mahomedan law that a 
marriage of any of its infidel subjects, celebrated in accordance 
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B0VILL,C.J. with the rites of their own Church, will be regarded as valid by a 
SMITH J Mahomedan power. 

Athanassi That question is not disputed and we may take it to be settled 

Happas , 
and others **^* 

t?. 

EvDoxiA There is, however, the further question raised in this case, 

Parapano whether the marriage of an infidel subject of a Mohamedan 

-^ND power, will carry with it, in the eye of the State, all the consequences 

that are attributed to it by the law of the Church, according to the 

rites of which the marriage is celebrated. We not only find no 
..indication that this is the case, but on the contrary, we gather 
from the passage we have already quoted from Neil Baillie's work 
on Mabomedan law that it is not the case, that if the wife of an 
infidel is unlawful to him, the Mahomedan law may nevertheless 
recognise the marriage itself, but will not recognise any mutual 
rights of inheritance between the husband and wife, and that 
fornication is unlawful for all subjects of a Mahomedan power. 

It is suggested that the concessions contended for have, in the 
case of Ottoman subjects who are not Moslems, been given by the 
Hatti Humayoun, and the special laws and regulations which were 
promulgated to carry out, in specific cases, what the Hatti 
Humayoun lays down generally. 

All that can be learnt from the Hatti Humayoun itself, is what is 
contained in Art. 18, which says that certain special actions, such 
as relate to rights of inheritance between two Christians may, if 
the parties concerned desire it, be referred to the Patriarch, or 
the heads or councils of the respective communities in order that 
they may be disposed of by them. 

Mr. Rossos argues from this, that such an action as that now 
before us, would, in the Ottoman Empire, be referred, if either of 
the parties desire it, to the Patriarch, and that in Cyprus it should 
therefore be disposed of by applying those laws which the 
Patriarch would apply to it. 

Counsel for the plaintiffs, on the other hand, contends that 
actions of the class referred to in this Article 18, are to be referred 
to the heads of the Church, only on the consent of all parties 
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concerned ; and that that is the plain meaning of the language 
employed in the article. 

We do not find any law or regulation which settles the power 
and authority of Roman Catholic Patriarchs generally ; but those 
laws and regulations which have been promulgated would appear 
to show, that the jurisdiction conferred on the heads of Christian 
Churches, is one that can only be exercised by consent; for 
example, in the Firman granted to the Armenian Roman Catholic 
Patriarch it is said, that "any disputes relating to rights of 
" inheritance between members of the Roman Catholic community 
" shall, if by consent both parties apply to the Patriarchate, be dealt 
" with and disposed of according to justice." 

Also on the law respecting the Greek Patriarchate in Article II. 
it is said; ** Where special disputes between two Christians, 
" such as rights of inheritance, have, on the application of the 
" parties concerned, been referred to the Patriarchate, they shall 
" be dealt with and disposed of by the said council." 

Our view is that the contention of the plaintiffs' counsel is 
correct. The words employed in the Hatti Humayoun according 
to their literal meaning, necessitate that all persons interested 
should consent before the special classes of actions referred to in 
Article 18, come within the jurisdiction of the beads of any 
religious body. 

We cannot imagine any ground on which the Ottoman 
authorities should forbid their Courts to dispose of disputes 
betw^een their own subjects, when they are called on to settle 
them, though they may reasonably say that if the parties elect to 
go to another tribunal, that tribunal shall have jurisdiction to 
settle the matter in dispute. 

We believe this to be the meaning of the Hatti Humayoun. The 
regulations promulgated under it confirm our view, and for these 
reasons we consider that the Canon law of the church of Rome 
cannot be applied to the determination of the question whether 
the infant defendants are legitimate or not. 
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BOVlLL,C.J. Under these cireumstances it is manifest that the plaintiffs, who 

SMITH J. ^^^ admitted to be the brothers and sisters, and issue of deceased 

'---' brothers and sisters of the deceased Happas, are with deceased's 

Happas wife, the persons entitled to inherit his property not disposed of 

AND OTHERS ]^y ^-^f^ jj^ j^jg lifetime or by will, and that they are entitled to call 

EvDoxiA upon the defendants for an account of their dealings with the 

Paeapano deceased's estate. 

AND 

ANOTHEB The infant defendants claim that a large proportion of the 
deceased's estate passed to them by gift in his lifetime, and we 
will proceed to consider whether any valid gift was made by the 
deceased. The evidence on this matter is, that two days before his 
death, the deceased made a written declaration that he gave the 
whole of his moveable property to his four infant children. 

The *' moveable property '' is detailed in this document, as " all 
" the moveable property which I possess, or which shall be found 
" in my possession, whether consisting of money, or bonds, or other 
" securities for money, or of goods or furniture in the house 
" in which I live, or of any moveable article." The document con- 
tinues and ^' especially I give to them all the money which I have 
'^ deposited in the Imperial Ottoman Bank at Larnaca, amounting 
" to about £2,450 capital, and the interest, and by these presents 
" I authorise the Direction of the said Bank, either to newly 
" inscribe the money in the names of my four children, whose mother 
** Evdoxia is their natural guardian, and, who represents them, or if 
" the said Evdoxia prefers it, then the Bank will deliver to her the 
" above mentioned sum, upon her delivering to them the bond 
"which I have acquitted, and I give to my above mentioned 
*^ daughters the sum of about 15,000 francs, chat is to say as much 
" money as I have on deposit and to receive from Tardieu of 
" Marseilles and I give all other sums to my said daughters." 

It is clear that the deceased intended to make a gift of all his 
moveable property to the infant defendants, and the only question 
which remains with regard to this gift is, whether it was necessary 
that it should be completed by delivery. 

With regard to the money in the Ottoman Bank. The cashier 
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of the Bank states in evidence, that Happas had two bonds from B0VILI,C.J. 
the Bank, one for £2,000 and the other for £500, that he (the smith, J. 
witness) was present when deceased acquitted the bonds and "---' 
handed them over to his wife, telling her to receive the money; Happab 
that Evdoxia came to the Bank for the money, but that the ^^ others 
manager informed her that the bonds were not due ; and that, at • Evdoxia 
the time he gave his evidence, they had not been paid. Pabapano 

AND 

We do not know how the deceased could more effectually have anothee 
made delivery of this money, and we are of opinion that in making 
delivery of the securities for its repayment, he must be held to 
have completed the gift by an actual delivery of the money itself. 

With regard to the remainder of the moveable property, there 
does not seem to have been any delivery, but it is contended that 
delivery was not necessary, as the gift in this case comes within 
the provisions of Art. Sol of the Mejelle. The only objection to 
this contention that presents itself to us, is, whether the father of 
illegitimate children is such a person as is referred to in this 
Article, but on a consideration of the Turkish text, we are of opinion 
that he is. The Turkish text of this Article says, that delivery is 
not necessary when the gift is made to an infant by its guardian, 
or by the person educating and controlling him. 

We do not think the meaning of this Article is that the class of 
persons who may make complete gifts to infants without delivery 
is restricted to those defined by the law as guardians; but rather 
that, where any person stands in the position of parent or guardian 
to an infant, his gift to such infant is valid without delivery. 

We therefore are of opinion that the whole of the deceased's 
moveable property was given to the infant defendants. But, as 
the gift was made by the deceased during the course of the illness 
of which he died, this gift must be limited to one-third of the 
value of the entire estate of the deceased. 

It will therefore be necessary to take an account and valuation 
of the entire property of which deceased died possessed. So much 
of the property as consists of moveables will belong to the infant 
defendants up to the value of one-third of the entire estate. Of 
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BOVILL,C.J. what is left, after satisfying the claim of the infants, one-third 
SMITH J ^^^^ ^^ *^ ^^^ defendant Evdoxia, and the plaintiffs will be entitled 

^■— to the residue. 
Athanassi 

Happas 
and others 

r. 

Evdoxia 

Yanni 

Pabapano 

AND 

another 



Appeal allowed. 
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[BOVILL, C.J. AND SMITH, J] 
NICOLA ROSSOS Plaintiffs, 

V. 

KALLIOPE HADJI YANNI MICHAIL 

ROSSINI Defendant 

Municipal Council — Compulsory acquisition op habitable house — 
Widening of street — Municipal Councils Law 1885 sec. 3 — Mejelle 

§ 1,216. 

Section 3, of " The Municipal Councils Law 1885 " which provides that a 
Municipal Council may^ with the consent of tJie High Commissioner in Cimncily 
undertake the arrangement and execution of general plans for the widening and 
straightening of roads within the Municipal limits^ taken in conjunction with 
Article 1^16 of th^f MejelU^ does not authorize the compulsory acquisition by the 
Municipal Council of habitable houses required for the widening of a street. 

Appeal of the defendant from the judgment of the District 
Court at Larnaca. 

The action was brought claiming that the defendant should, on 
payment to her of the sum of £30, be ordered to deliver up 
possession of a part of a house owned by her in Larnaca. 

The plaintiff is the Preside)it of the Municipal Council of 
Larnaca. The Council by resolution decided that a certain street 
situate within the Municipal limits should be widened and 
•straightened. 

The defendant was the owner of a house situate in the street, 
and it was necessary that a portion of this house should be 
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demolished if the street was to be widened and straightened in BO V1LL,C. J. 
accordance with the resolution of the Council, SMITH J. 

A plan was prepared showing the proposed line of the street Nicola 

running throngh a portion of the defendant's house and submitted ^ 

to the High Commissioner. This plan was put in evidence on Kalliopb 

^ „ HJ- Yanni 

behalf of the plaintiff, and bore the word " approved, with the Michail 

signature of the High Commissioner. 

The plaintiff estimated the value of the portion of the 
defendant's house which would be destroyed at £30, and tendered 
to her this amount. The defendant having refused to accept it 
this action was brought. 

The District Court gave judgment that the defendant should, on 
payment to her of the sum of £30, and on the plaintiff undertaking 
to do certain works, deliver up possession of the portion of the 
premises required for the road. 

The Defendant appealed. 

Dlran Augustin, for the Appellant. 

The claim of the plaintiff is founded on Art. 1216 of the Mejelle 
combined with the Municipal Councils Law, 1885, but the 
powers of the Municipal Council depend upon the law of 1885. 
The law gives power (sec. 3) to a Municipal Council, with the 
consent of the High Commissioner in Council, to undertake the 
execution of general plans for the widening and straightening of 
roads ; there is no evidence in this case of the consent of the High 
Commissioner in Council to this plan. The consent of the High 
Commibsioner does not authorize the pulling down of a part of 
this house. There is no law authorizing a Municipal Council to 
pull down a house for the purpose of widening a street. The 
price ordered to be paid is altogether inadequate ; one of the 
plaintiff's own witnesses feaid that it would cost £140 to rebuild 
this house. 

The Respondent in person : 

This Court will not interfere with the finding of the Court 
bfclow as to the value of the property. That is a question of fact 
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BOVILL,CJ. which the District Court has decided. I contend that the signing 
of the plan, which is headed "showing private property to be 
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taken in construction of street*', by the High Commissioner, is 
sufficient authority for the Municipal Council to take this house. 
This work is the execution of a plan for the widening of a street* 
and that must include the acquisition of the property necessary to 
widen the street. 

Judgment: In this action the defendant appeals against the 
judgment of the District Court of Larnaca deciding, that the 
plaintiff as President of the Municipal Council of Larnaca, is 
entitled to judgment authorizing the Council, on payment of 
£30, to take possession of a portion of the house belonging to 
the defendant, for the purpose of widening a public road. 

This decision, as far as we understand, purports to be based on 
the combined effect of Article 1216 of Mejelle, an 1 that portion of 
section 3 of The Municipal Councils Law of 1885 which enacts 
that : " It shall be lawful for every Municipal Council, with the 
consent of the High Commissioner in Council, to undertake the 
arrangement and execution of general plans, for the widening, and 
straightening of roads, and other places within the Municipal 
limits." 

The plaintiff claims that the meaning of this enactment, is 
that when the Municipal Council has submitted to the High 
Commissioner in Council, a scheme for widening and straightening 
streets, and has obtained the High Commissioner's approval of the 
scheme, the Council may then without further formality, do all 
that is necessary for carrying out the work proposed, and among 
other things may compulsorily acquire lands and houses of private 
persons. That view has apparently been adopted in the District 
Court, and was enunciated in this Court, as though it were the 
unmistakeable, and only possible meaning of this enactment. We 
do not, however, on reflection, consider that the words of the 
enactment have so large an effect as is contended for, or that 
there is any necessity for assuming, that those who enacted this 
law contemplated that it should have such an effect. 
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The enactment according to our view merely means, that B0VILL,C.J. 
Municipal Councils are not to embark upon extensive schemes smith J 
of street improvement, without the authority of the High 
Commissioner in Council — and. the reason for such enactment is 
not, in our opinion, difficult to see. 

The widening and improvement of existing streets is usually 
a matter of considerable expense, and it was no doubt 
thought right, that the highest authority in the island should 
exercipe some control over the actions of Municipal Councils in 
cases where the expenditure of considerable sums of public 
money might be involved. But w^e do not see that the law in 
practically forbidding Municipal Councils to carry out certain 
works, without the authority of the High Commissioner in 
Council, has enacted that when they have obtained that authority, 
they have any larger or more defined powers of carrying out their 
work than they had before the Law of 1885 was passed. 

We nowhere find a power conferred on any public authority, to 
compulsorily acquire the ownership of existing buildings. We 
do not think that in the absence of the provision, which we have 
quoted from the Municipal Law of 1885, anyone would have 
suggested that any Municipal Council could compulsorily acquire 
the possession of habitable and inhabited dwelling houses. 

There are laws * under which certain public authorities are 
empowered to acquire land, but under these laws, houses may 
not be acquired unless, or until, they are in a condition which 
needs that they shoula be repaired. 

We believe that no such power is created by any law. Certainly 
it is not created by section 3. of the Municipal Councils Law of 

1885. 

Under the circumstances we must hold that the Municipal 
Council of Larnaca have no right to compulsorily acquire the 
defendant's house. We must therefore reverse the judgment of 
the District Court and decide that the action be dismissed with 
costs. 

Appeal allowed. 

*See Reglenoent des Routes et des Constructioiib liOg. Ott. Vol. III. p. 200. 
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B0V1LL,CJ. [BOVILL, C.J. and SMITH, J.] 

SMITH J SOPHOCLI HADJI HARALAMBO Plaintiff, 

1892* y^ 

April 9 HADJI MICHAIL LOIZI CAZAMIA Defendant 

Ex parte CONSTANDINO DRAGOMANOS 

EXECUTIOK — PBOCEEDS OF SALE OF PROPERTY CHARGED WITH PAYMENT OF A 

judgment debt — privileged creditor— attachment of moneys in 
Court — Civil Procedure Amendment Law 1885 — Clauses 13, 17. 42 & 53. 

A jvdgmnit creditor who has charged the property of his debtor which is sub- 
ject to a mortgage J with the payment of the jvdgment debt in accordance with the 
provisions of Clavse 13 of th§ Civil Procedure Amendment Lau\ 1885, thereby 
obtains no special rights over the proceeds of the sale of the mortgaged property. 

Appeal from the order of the District Court of Nicosia. 

The plaintiff obtained judgment against the defendant, in 
execution of which, a house, which had been mortgaged to the 
plaintiff to secure the debt, was sold. After satisfying the 
plaintiff's debt a sum of £16 remained in Court, and Constandino 
Dragomanos applied to the Court, that this money should be paid 
out to him, in satisfaction of a judgment, which he had obtained 
against the defendant. 

This application was opposed by Nicola Georgiades, who was 
also a judgment creditor of the defendant, on the ground that he 
had by the deposit of a memorandum under the provision of the 
Civil Procedure Amendment Law, 1885, charged the property 
subject to the mortgage with the payment of his judgment debt, 
and had thereby acquired a priority over other unsecured 
creditors. 

The District Court dismissed the application of Constandino 
Dragomanos on the ground, that Nicola Georgiades having charged 
the property with the payment of his judgment debt, the money 
in Court arising from the sale of the land, should be devoted to 
discharging Nicola Georgiades' claim. 

Constandino Dragomanos appealed. 

Pascal Constantinides for the Appellant, contended that the 
memorandum lodged by Nicola Georgiades gave him no lien on 
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the moneys arising from the sale of the property, and that, as the B0VILL,C.J. 
appellant was the first to apply, the Court should have directed g^iTpi j^ 
the moneys to be paid out to him. ^ — 

SOPHOCLI 

He cited Hadji Aggeli Hadji Marko v. Omer Dai Suleiman l^mbo 

' ^ ^ ' Hj. Michail 

Salih Effendi, for Nicola Georgiades, the Respondent, ^j^ 

contended, that by virtue of the memorandum lodged by the ^^^ parte 

' "^ o J Const AN Di- 

Respondent, he was entitled to the moneys which arose from the no Deaoo- 

sale of the property charged with the payment of the judgment 

debt. 

Jvdgment : We are of opinion that this appeal should be 
allowed and that the order of the District Court made in this action, 
and directing the moneys in Court to be paid out to Nicola Geor- 
giades, should be set aside. 

The case stands in this way. In satisfaction of a judgment ob- 
tained in this action a property has been sold, and after satisfying 
the plaintiff's judgment, a sum of money remains in Court, to the 
credit of this action. Constandino Dragomanos, who has money 
to receive from the defendant under a judgment, makes an applica- 
tion in this action, that the money should be paid out to him. The 
form of his application was mistaken, his proper course being to 
apply for execution of his own judgment by attachment of the 
moneys in court under section 42. of the Civil Procedure Act 1885. 

However another creditor comes in and opposes the application, 
on the ground, that he is entitled to the moneys in Court, inasmuch 
as he has charged the property, in which the defendant was bene- 
ficially interested, with the payment of his judgment debt, by de- 
positing at the Land Registry OflBce a copy of his judgment, toge- 
ther with the memorandum specified by section 13 of the Civil 
Procedure Amendment Law. 

The effect of this proceeding is declared to be, to render the im- 
moveable property of the judgment debtor mentioned in the me- 
naorandum, answerable for the payment of the judgment debt, to 
the extent of the beneficial interest of the debtor in such property. 
What is the beneficial interest of the debtor in the property ? His 
interest in the present case was to have the property registered in 
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B0VILL,C.J. his name, free from the mortgage, on payment to the plaintiff of 

SMITH J. *^® moneys due under the mortgage, and it does not in our opinion 

--- include his rights to any moneys arising from the sale of the pro- 

SOPHOCLI o ^ ^ D x- 

Hj. Haea- perty. The case quoted by Mr. Pascal Constantinides was some- 

LAMBo what different, as in that case the land charged with the payment 

Hj. Michail of one judgment debt was sold in satisfaction of another, and it 

T OT7T Oa7A« 

MIA ^sis held in that case, that the land was not thereby freed from the 
C^^A^i P^y^®^* ^^ ^^^ ^^^^ charged upon it. The only privilege gained 
NO Dbaoo- by the lodging of a memorandum in the case of a property already 

charged >\ith the payment of a judgment debt, is pointed out by 

section 17 of the law, viz: that the person who has lodged such a 
memorandum, may, by leave of the Court, proceed to a sale of the 
property in case the person who has first charged the land, does not 
proceed to execution. The law says nothing about a person loJg- 
ing a memorandum obtaining an interest in the proceeds of the 
sale of a property. A person depositing a memorandum, in cases 
where the property mentioned in the memorandum is mortgaged, 
obtains this advantage, that under section 53 of the Civil Procedure 
Amendment Law he may pay off the mortgage, and add the moneys 
so paid to the amount of his judgment debt, or he may tender the 
moneys to the mortgagee, and apply to the Court for an order for 
the sale of the property, or he may without payment or tender 
apply to the Court, after having given notice to the mortgagee, for 
an order for the sale of the property. Nicola Georgiades might 
have taken any of these courses, and protected himself completely. 
We therefore think that by virtue of the memorandum he lodged, 
he acquired no special rights over the moneys in Court and that 
he, like the Appellant, should apply for execution by attachment 
of the moneys in Court. 

On the application in the form it was made, we do not think 
that the money should have been directed to be paid out to any- 
one, and we shall set the order aside, and leave the Appellant and 
Respondent to their proper remedies to obtain this money. We 
think that the Respondent was right in opposing the application in 
the Court below in the form in which it was made, so we shall set 
aside the order without costs. 

Appeal alloired. 
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[BOVILL, C. J. AND SMITH, J.] BOVILL,C.J. 

PAVLOS TOANNIDI Plaintiff. SMITH, J. 

EVGHENIA STEFANI AS heiress and guardian ApHi23 

OF THE ESTATE OP HER HUSBAND STEFANI ANTO- 

NIOU, DECEASED. Defendant, 

Execution— Sale of Arazie mibie property fob the debt of a de- 
ceased POSSESSOR — Abt. 115 Ottoman Land Code — Law as to forced 
bales 27 Chawal 1286. 

Tfie Law of 27 Chawal 1286 ha^ rendered AraziS mirie lands liable to be sold 
in payment of the debts of the possessor in the same way as Mulk, although 
the Late does not expressly enact that such land is to be sold after the decease 
of the possessor and while in the possession ofth^e heirs. 

Held : That tJte land descends to the heirs subject to its liability to be so^d 
for payment of th^ debts oftheif ancestor. 

Appeal from an order of the District Court of Papho, confirm- 
ing an order of a single judge of that Court. 

The facts of the case sufficiently appear from the judgment of 
the District Court which was as follows : 

" A judgment was obtained by Pavlos loannidi of Ktima against 
Evgenia Stefani, as guardian and heir of the estate of her deceased 
hutiband. After selling moveables of the deceased under writ of 
seizure and sale, it has been sought to sell certain arazie mirie pro- 
perty of the deceased, and Hadji Kiufi Effendi, sitting as single 
judge of this court, refused to grant such order of sale. The judg- 
ment creditor now appeals from this order refusing sale of arazie 
mirie property aforesaid. 

*'In this case it is to be noted that the debtor was dead before the 
action originally began, and the action was begun against his widow 
as guardian heir &c.; in other words the arazie mirie lands, which 
are now sought to be sold, had j assed from the deceased's posses- 
sion, into the possession of his heirs, before this action was com- 
menced. The question for the Court to determine is whether the 
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B0VILL,C.J. arazie mirie land may be still considered as part of the deceased 
debtor's assets for payment of debts, and Hat 
sale in satisfaction of the debt of the deceased. 



SMITH J debtor's assets for payment of debts, and liable to execution by 



Pavlos 
joannidi 

V, "The Court regrets that Mr. Pavlides, advocate for appellant, has 

Stefaki^ been unable to refer to any specific judgment of the Supreme 

Court which would, of course, have settled this question. 

"Under the system of the Turkish Land Law it would appear that 
arazie mirie lands were not absolute the property of the individual, 
but were given to the inhabitants, according to the Law of 7 Ra- 
mazan 1276, by ''Tapu'\ Article 115 (page 157 of French text Ot- 
toman Code, volume I.) of this same law, makes it clear that after 
the death of a debtor the lands possessed by him pass at once to 
the heirs, and in absence of heirs, become disposable by " Tapu^ 
In the French text of the Ottoman Code at the bottom of page 157 
is a foot note (which does not exist in the Greek text of the same 
law.) This note refers to the venteforcee des terres dfjmaniales, and 
states that the provisions of article 115 have been totally abrogated 
in favour of all kinds of private creditors, [it also mentions State 
debts with which however we need not concern ourselves] and re- 
fers to the law of 27th Chaban (more property Chawal) 1286 which 
is found at pages 270-273 of volume I. French text. It appears to 
the Court, that the law of 27th Chawal 1286, however, does not re- 
late to deceased debtors but to living debtors. Moreover, the 4th 
article of the Law of 23rd Ramazan 1286 [which was passed after 
the last mentioned law] which relates to vente forcee aprts le deces 
du debiteur, would seem to imply that the sale of lands that are 
unencumbered by hypothec, after the death of a debtor, is prohi- 
bited. Only the creditor is restricted to satisfy his debt out of 
lands specifically hypothecated. The additional articles to 23 Ra- 
mazan 1286, namely articles 6 and 7 of 21 Ramazjin 1288 (page 68 
supplement to the Greek text Ottoman Code) only speak of debts 
due to Government, and do not appear to refer to debts due to pri- 
vate individuals. The Court is therefore of opinion that that part 
of article 115 relating to the decease of the debtor is still in force, 
and the arazie mirie lands referred to in this appeal cannot be sold, 
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as they devolved on the heir at the decease of the debtor and are bqvill C J 



not assets of his estate for pa)'ing debts. 

This appeal is dimissed and the appellant is ordered to pay the 
taxed costs thereof. Order of the single judge confirmed. 

The Plaintiff appealed. 

Economides for the Appellant. 

The decision of the District Court is based on Art. 115 of the 
Land Code, and the Court further says that the Law of 27 Chawal 
1286 only relates to the living debtors and not to cases where the 
debtor is dead. Art. 1611 of the Mejelle shews that the debts of 
a deceased pereon are to be paid out of his estate. The question 
is whether Arazie-Mirie forms part of the estate. The Law of 27 
Chawal 1286 repeals Art. 115. 

Heracli Theofani, son of defendant, for the Respondent. 

Judgment : We are of opinion that this appeal must be allowed. 
The law according to Art. 115 of the Ottoman Land Code originally 
excepted State lands from being sold for the payment of debts, 
and such land passed to the heirs free from liability. 

The first Article of the Law as to forced sales dated 27 Chawal 
1286 enacts, that Arazie-mirie land can be sold like moveables for a 
judgment debt without the consent of the debtor. This would ap- 
pear to entirely alter the law. Upon the death of a debtor his 
lands pass by inheritance to his heirs, and we think they take 
them subject to deceased's debts. It is certain that judgment 
must be obtained against the heirs for the debts of their ancestors, 
and that they are liable for them to the extent of the inheritance 
that vests in them. We see no reason to doubt that Arazie-mirie 
lands form part of the inheritance, and therefore that they are 
liable to be sold to pay the debts due by the person from whom 
they are inherited. 

Appeal allowed. 



SMITH, J. 

Pavlos 
joannidi 

V. 

evghenia 
Stefani 
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[BOVILL, C. J. AND SMITH, J.] 
ALI EFFENDI HASSAN EFFENDI Plaintiff, 

V. 

HADJI PARASKEVOU SAVA Defendant 

Ex parte HADJI ELENI PAPA YANNT 

Execution — Land beoistered in debtor's name — Prescription—un- 
interrupted POSSESSION FOR MORE THAN 10 YEARS — LAND CODE § 20. 

Land registered in the name of the Defendant was put up for sale in satis- 
faction of a judgment debt. Plaintiff claimed that the land had been given to 
her by Defendant as dower ^ and that site had acquired a right to be registered as 
the owner by uninterrupted possession for more than 10 years. 

Held: (affirming the decision of the District Court) that Plaintiff had 
obtained a right to be registered as the owner of the land^ and that the order for 
sale must be set aside. 

Appeal of the plaintiff from the order of the District Court of 
Papho. 

The plaintiff in execution of a judgment obtained against the 
defendant, caused a piece of land which was registered in her name 
to be put up for sale by auction. 

Hadji Eleni Papa Yanni applied to the Court to set aside the 
order for sale, on the ground that the piece of land had been given 
to her by her mother as dower, and that she had had uninterrupted 
possession for 17 years. 

The bona fides of the gift, and her uninterrupted possession for 
17 years, were not contested by the plaintiff. 

The Court made an order exempting this piece of land from the 
sale. 

The Plaintiff appealed. 

Pascal Constantinides for the Appellant. The order is wrong 
because the land is registered in the Mother's name. Under Art. 
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20 of the Land Code the possession of 10 years which gives a title, b0V1LL,C.J. 
is possession with registration . SMITH J 

Respondent in person. AltEffendi 

Hassan 
Judgment : We took time befoie delivering judgment in order Effexdi 

that we might have an opportunity of considering the judgment Hj. Pabas- 

we gave in the eaee of Ibrahim Mehmet v, Hadji Panyioti Kosmo ^^Ex^paHe^ 

aiid others (C.L.R. Vol. 1. p. 12.) We there fully considered the Hj. Eleni 

^ r / J VA.VA. Yanni 
meaning of Art. 20 of the Land Code, and pointed out an inaccuracy 

in the French translation. We think it clear, that where a person 

1892 

has had uninterrupted possession for 10 years of land which has j^^i q 

once been registered, that person acquires a title by prescription, 

unless he admits that he seized the land unlawfully. Here the 
claimant says "the land was given me by my mother." It may be 
unfortunate that the state of the law is as we hold it to be : but we 
must administer the law as we find it. In our opinion, the clai- 
mant has acquired a right to be registered as the possessor of this 
land, and we think the District Court was right in directing that 
it should be exempted from the order of sale. There was no sus- 
picion of any fraud or collusion in this case. 

Appeal dismissed. 
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BOVILL,C.J. 

k 

SMITH, J. 
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June 26 



[BOVILL, C.J. AND SMITH, J.] 

AHMET HOULOUSSI, as Mouhassbbbdji op Evkap, 

Plaintiff, 

V. 

OURANIOS FIORI Defendant. 

WATXBOOUBSE— WATBB flowing on 8UBFA0B OF THB LAND — ^Ab ANTIQUO 

vbbb — dlyebsion of watbb fbom its channel bt undbbobound wobks — 

Injunction. 

Th$ UHtter of a tpring flowing orer the sur/aee of the land had ^ from time 
immemorial^ Jltnoed in a definite course to a channel, and formed part of a rakouf 
water. The Defendant, who was the registered owner of a portion of the toater of 
this spring, executed certain underground works on his own land, which had the 
effect of diverting the water of the spring from the channel in which it had 
always flowed, and thu4 obtained the benefit of the whole of the water of the spring 

Hbld : (afiHrming the judgment of the District Court) that the Plaintiff was 
entitled to an injunction restraining the Drfendant from making use of so mueh 
of the water as was in excess of the quantity for which he was registered as the 
owner, 

Appbal from the District Court of Kyrenia. 

The action was brought to restrain the interference of the defen- 
dant with a certain stream of water, issuing from a spring situate 
at the village of I^apithos, and which the plaintiff alleged formed 
part of the Hyder Pashazade Mehmet Bey vakouf . 

The defendant alleged that the water belonged to him, and that 
he was the registered owner of it, and by consent of the parties 
the action was tried on an issue as to whether the defendant had 
any title to the water. 

The defendant produced a kotchan, which had been issued on a 
village certificate, and which showed that he was registered as the 
owner of one measure of water. The water issued from a spring 
situate outside the boundaries of defendant's land, and he brought 
evidence to show that he had constantly made use of the water, 
and contended that he was the owner of it, and that the works he 
had carried out, and which were complained of by the plaintiff, 
had only increased the flow of water. He admitted that before 
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he carried out these works the surplus water of the channel u^ed B0VILL,C.J. 
to run down into a vakouf channel. SMITH J 

For the plaintiff a considerable body of evidence was produced, Ahmet 
which establisbed that from time immemorial the water of this ^^^oubsi 
sprinff had flowed in a definite channel, from the spot where the Oubanios 

FlORI 

water broke out upon the surface to another channel, which admit- 

tedly was a vakouf channel ; that the defendant had constantly 
endeayoured to make use of the water for irrigating his land, and 
had been prevented by the plaintiff's agents; that eighteen months 
previous to the institution of the action, by driving a tunnel into 
tbe hill side, he had entirely diverted the water of the spring from 
its accustomed channel, and thus prevented it from falling into 
the vakouf channel as it had formerly done : and that by the ac- 
tion of the defendant the vakouf water had been lessened to the 
extent of 4 or 5 measures. 

The District Court found that the water formed part of the va- 
cottf water, and gave judgment restraining the defendant from 
using any water in excess of the one measure for which he had 
obtained registration. 

The Defendant appealed. 

The Appellant in person contended that the water belonged to 
him. 

LascelleSy for the Respondent : 

The defendant is only entitled to the measure of water for 
which he is registered. He is a joint owner with the E vkaf, and is 
not entitled to divert the whole of the water to his own use. Even 
if there is no strict evidence that the water is vakouf, it is water 
flowing on the surface of the land, which from time immemorial 
has flowed in a definite way, and that use must be respected. 

Judgment : In this action the plaintiff claims that defendant 
may be restrained from further interference with certain water 
known as Isfingar. 

From the evidence before the Court, it appears that a channel of 
water known as Isfingar water is vakouf property. Upon, or in 
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BOVILL,C.J. the immediate proximity of, land for which defendant is registered 

SMITH, J. as owner, was a spring, the water of which broke out on the sur- 

Ahmet ^^^® ^^ ^^® ®^^^' crossed over a portion of defendant's land 

HouLouBsi and from there ran down into the channel above referred to. 
r. 

^^lOEi^^ Plaintiff contends that the spring is one of the sources of the 

Isfingar water, and that defendant and his predecessors in title 

harve for many years endeavoured to use this water, but have been 

prevented from doing so. 

Defendant admits that any surplus water not used by him in ir- 
rigating the land belonging to him, over which the stream flows, 
has customarily flowed into the Isfingar channel. He contends 
that he, and his predecessors in title to this piece of land, have al- 
ways used so much of this water as they had need for. Some 
years ago defendant purchased the land from one, Lambro, and on 
that purchase, he became registered as the owner of the land with 
one measure of water. 

Prior to this sale there does not appear to have been any regis- 
tration, and this registration was effected on a village certificate. 

It is admitted that defendant has recently constructed certain 
works, the effect of which has been to divert the course of the 
water, so as to prevent any of it from flowing in its ancient and 
accustomed course to the Isfingar channel. 

There is a considerable amount of evidence that, since the d-efen- 
dant has made these works, the water in the Isfingar channel 
has been diminished by as much as about 4 or 5 measures. 

The District Court has held that the spring was one of the sour- 
ces of the vacouf water, and that defendant by his works has inter- 
fered with it ; but, as he is registered as the owner of a measure 
of water, they have thought it right only to restrain him from 
using more than one measure. 

Defendant appeals against this judgment, and contends that he 
has a right to do what he will in his own land, and that, if by any 
works he likes to construct on his own land, he can obtain water, 
he is entitled to use it, and he apparently considers that if he 
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brings the water to the surface at any spot, not actually identical BOVILL,C.J. 
with that where the water naturally broke out on the surface, it smith, J. 
cannot be regarded as the same water. Defendant, notwithstand- a""^ 
ing his admission that the water has customarily run into the Houloubsi 
Isfingar channel, eays that it does not belong to the vakouf, and queaniob 
on these grounds he says that the judgment is wrong. Fioei 

We consider that the judgment t>f the Court below is practical- 
ly right. It appears clear that from tinae immemorial the water 
of the spring in question, has formed part of the water used by 
and belonging to the vakouf, whether it was or was not part of the 
water originally constituted vakouf water. The plaintiff says 
that this water originally all came to the Isfingar channel, and 
there is some evidence in support of his contention ; but he 
laises no objection to the decision of the Court below, allowing de- 
fendant to use a measure of water, and we may for present pur- 
poses proceed on the assumption that the defendant, if he had any 
right to use the water flowing from the spring, was, at the best, joint 
owner of this water with the representative of the vakouf. 

The evidence clearly establishes the fact that this is the largest 
right that defendant can claim in the water rising from this spring. 

Under these circumstances, he has constructed certain under- 
ground works in the immediate vicinity of the spring, which have 
had the effect of tapping the water, and bringing it out on to the 
surface at another spot where defendant can make a use of it more 
advantageous to himself. It is quite clear that the water he thus 
brings to the surface, is identically the same as that which has 
from time immemorial broken out at the spring, and thence run 
down to the vacouf channel ; and we are of opinion that the acts 
of the defendant constitute an interference with the accustomed 
use of the water, which the plaintiff is entitled to be protected 
against, and must therefore confirm the judgment of the court 
below and dismiss this appeal with costs. 

Appeal dismissed. 
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[BOVILL. C.J. AND SMITH, J.l 
BOVILL,C.J. ■* 

& EVAGGELI ANASTASSI AND others Plaintiffs, 

SMITH, J. *^ 

1892 



Junff 28 



V. 

YANAKO HADJI GEORGHI Defendant 

Wells — Prescbiptive bight to wateb flowing undeb the soil — Mevat 
LAND — Wells dug by pebmission of State— Mejelle 1270, 1281, 1282, 1291. 
No one acquires a prescriptive or other right to water flowing underground^ 
until he has reduced it into possession by storing it in some tank or receptacle, 
whence it ceases to flow or filter through the soil, 

Th€ Plaintiff had enjityed the user of water filtering through the soil into 
wells which had existed ah antique. Some of these wells were dug on uncultivable 
land. The Defendant sunk wells on land of which he was the registered possessor , 
which stopped the flow of water to Plaintiffs wells. 

Held : (affirming the decision of the District Court) that the Plaintiffs had 
no cause of action against the Defendant. 

Art. 1282 of the Mejelle applies to sources of water acquired by a person on 
mevat land^ as defined by Art. 1270, by permission of the State. 

Appeal of the Plaintiffs from the District Court of Kyrenia. 

The plaintiffs alleged, that they were the owners of a chain of wells 
situate near to the village of Lapithos, from which they obtained 
water for the irrigation of their lands : that the defendant had by 
digging wells upon land in his possession, caused the water which 
formerly filtered through the soil into the plaintiffs' wells, to flow 
into the wells which he had dug, and thus deprived the plaintiffs 
of the use and enjoyment of the water of the wells, which they 
had been accustomed to use for many years, and they claimed that 
the defendant should be ordered to fill up the wells he had dug. 
The District Court found, that the defendant had, by digging wells 
on his own (Arazie) land, stopped the flow of water to the plaintffs' 
wells, and that the defendant had a right so to do, under Article 
1291 of the Mejelle, and the plaintiffs' action was dismissed. 

The Plaintiffs appealed. 

Pascal Constanti nicies for the Appellants. Art. 1291 applies 
only to wells sunk on mulk lands, and therefore has no applica- 
tion, to the present case. The evidence in this case is that the 
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plaintiffs' wells were sunk in * uncultivable land' i.e. me vat ; and BOVILL,C.J. 
plaintiffs are entitled to protection, under Art. 1282 of the Mejelle. smith, J. 

^rfem/5 for Respon lent. The spot where plaintiffs' wells are Evagqeli 
dug is not mevat within the definition given of the word, inas- ^j^jj othees 
much as it is proved, that the voice of a person at the village can ^- 

be heard at the spot where the wells are situate ; and plaintiffs' Geoeghi 
wells have no protection against the acts of defendant on his own 
land. 

Judgment : In this action the plaintiffs appeal against the judg^ ** ^ 
ment of the District Court of Kyrenia dismissing their claim, that 
the defendant shall be ordered to fill up certain wells he has dug, 
and to desist from the use of a channel passing across plaintiffs' land. 

Plaintiffs complain that defendant by digging wells has drawn 
the water from wells of which they have had long ownership and 
enjoyment. 

Plaintiffs have been accustomed to obtain water from certain 
wells. The allegations as to the number of these wells, the nature 
of the land on which these wells are situate, and as to the time during 
which the plaintiffs have had the enjoyment of this water, are some- 
what conflicting. For the plaintiffs, it was at first alleged, that they 
owned two wells, which were dug in Arazie mirie land of which the 
plaintiffs are the possessors. The defendant admits the plaintiffs 
had two wells, but denied that they were on land of the plaintiffs, 
and said they were on his, defendant's, land, and it was then admit- 
on behalf of plaintiffs that the land was not theirs ; but it was al- 
leged that plaintiffs had used the wells for many years past. 

The first witness for the plaintiffs says in effect, that plaintiffs 
have to his knowledge, used the water from their wells for 45 years; 
he says that ** some of the plaintiffs' " wells are dug in the land of 
" others." 

The Plaintiff Evaggeli states in evidence : 

" We have had it (the water) from our grandfather's time." He 
says nothing about the position of his wells, or the nature of the 
land in which they are. 

The plaintiff Kyriako says, " Our wells are on land which has 
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BOViLLjCJ. " never been cultivated and cannot be — it is rocky." It (the water) 
SMITH J. " ^^® ^^^ ^^ ^<>^S as we can remember." " We did not dig any 
--^ " new wells near our old wells. Our wells are three now.'' Our old 
Anastabsi " bead well has not been changed." 

AND OTHEBS 

^- The witness Athanassi says the water has always run as long am 

Yanako Hj. , , , ^ . , i. , ,, 

Geobohi he can remember, and apparently referring to the site of the wells 

he says, " The land is all rocks and not cultivable." 

The witness Petro says, " The plaintiffs' water " (apparently 
meaning wells) " is not in a place that can be cultivated." 

On the other side the defendant Yanco states in evidence, 
" Plaintiffs' wells are two old wells — afterwards they opened new 
" wells/' 

" One year before I began to dig wells they had dug some. The 
" new wells are a little above the old ones.'' " The place where 
" plaintiffs' wells are can be cultivated." "Plaintiffp' head well is on 
" Andrea's land — not plaintiffs'." There are rocks, but we plough 
" all round them and so do they." 

This constitutes the entire evidence on the subjects above refer- 
red to, and on this evidence the District Court has dismissed the 
plaintiffs' claim. As we understand, the Court considered that the 
law affords no protection to the plaintiffs, and there was therefore 
no reason why the defendant should be restrained from obtaining 
water on land belonging to him, even though he drained the plain- 
tiffs' wells in doing so. 

Plaintiffs' advocate has contended before us, that plaintiffs' wells 
are ancient wells dug in waste lands : that these wells form a 
source, and that the plaintiffs are entitled to the benefit of the 
provisions of Article 1282 of the Mejelle. Under this Article they 
would become the proprietors of a tract of laud of a radius of 
500 pies from their wells : and as we understand, the plaintiffs' ad- 
vocate for present purposes would make no larger demand under 
this supposed right, than that the defendant should be ordered to 
fill up his well. 

A reference to the passages we have already extracted from the 
evidence given at the trial will show that in fact, there is no evi- 
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dence which could enable the Court to decide that these wells of B0VILL,C.J. 
the plaintiffs are dug in waste landj*. SMim J 

Article 1282 of the Mejelle forms one of the Articles of that part Evaggeli 
of the Mejelle, which purports to contain the law regulating the ^^^^^^^^|^ 
rights acquired by a person who has obtained the permission of the ^ ^• 
Sovereign to dig wells, make channels, or do certain other acts, on geobghi 
lands of the category known as "M^^vat"; and it in effect provides, 
that when a persoA has with the permission of the sovereign, ac- 
quired a source of water, on lends of the category known as Mevat, 
then he practically becomes the proprietor of the surrounding land, 
to a distance of 500 pics from his souree. 

If we turn to the definition of Mevat contained either in the 
Mejelle, or in the Code de Propriety Fonciere we find, that one at- 
tribute of these lands is that they must be situate so far from a 
village that the cry of a human voice cannot be heard. This is no 
doubt a primitive definition, meaning a considerable distance, and 
certainly if any person is to claim the full benefit of Art. 1282, or 
if the State is to purport to grant him such a benefit, the land over 
which it is to be granted must necessarily be situate, at a con- 
siderable distance from any places, where any private persons own 
either houses or cultivated lands. 

It appears necessary to conclude, that should any source of water 
acquired on Mevat land with the permission of the State, be situate 
within less than 500 pics of any spot where cultivated land exists, 
or of any spot where the cry of a human voice can be heard from 
the village, the perimeter of 500 pics must in that direction be 
curtailed proportionately. 

There is really not only no reason why the lands referred to as 
Mevat, should not be taken to be lands falling strictly within the 
class of land defined in Article 1270 : but there is every reason 
why lands to which that definition does not strictly apply, should 
be held not to be Mevat. 

In the case before us the evidence renders it perfectly clear that 
the land on which these wells are situate, whether it be cultivated 
or not, and whether it be cultivable or not, is situate in immediate 
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B0VILL,C.J. proximity to the village of Lapithos. There is no snggestion that 
SMi'm J *^® wells were dug by the permission of the Government, and it, 

* does not appear to us that the plaintiffs have any ground whatever 

ANASTAasi ^^^ claiming the benefits, which are accorded by Art. 1282 of the 

AND OTHKBS Mejelle. 

V. 

Gbobohi ^® ^^ ^^^ wish it to be supposed, that we decide that the wells 

of the plaintiffs' form a source, within the meaning of Art. 1282, 

but we have proceeded on the assumption, that the plaintiffs con- 
tention is correct as to the meaning of what is called a source in the 
Mejelle. 

Outside Articles 1281, and following of the Mejelle, there is no- 
thing in the Turkish law that specifically protects any person in 
the enjoyment of water collected underground ; and the only 
question remaining is whether a person who sinks wells, or by any 
means collects water underground, acquires a right against othw 
per8(»ns, either by constructing his works, or by prescription, to 
compel them to allow the water to flow to the spot, where he has 
constructed his works, or to prevent them by works constructed 
outside his property, from drawing off the water he has collected. 

Art. 1235 of the Mejelle says, that water flowing undergound is 
the property of no man, and from Articles 1248 to 1251 it appears 
clear, that such water is not regarded as the property of any one, 
until he has actually stored it in some vessel or tank where it 
ceases to flow or filter through the soil. Such water then being no 
man's property until he has actually stored it in some receptacle, it 
would appear to be a necessary conclusion, that while it is flowing 
underground no man acquires any prescriptive or other right over 
it. And that this is a correct statement of the Ottoman Law, is 
rendered Tery clear by a reference to other systems of law. The 
same rule prevailed in Roman Law, and although it has not been 
clearly laid down until of late years, it is unquestionably the Law 
of England. 

For these reasons we think the judgment of the District Court 
is right. 

That Court in recording its reasons for its judgment has not dealt 
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with the plaintiffs' claim, that defendant may be restrained from B0VILL,C.J. 
using the channel mentioned in the writ. As to this, the evidence smith J. 
before the Court does not justify the conclusion, that the channel 

EVAOOELI 

belongs to the plaintiffs, or that they have any such right to the anastassi 

use of it, as to justify their claim, that defendant may be restrained ^^^ othkbs 

from using it. Yanako Hj. 

Gbobghi 

We are for these reasons of opinion that the plaintiffs' claim 

wholly fails. 

The judgment of the District Court must be confirmed and this 
appeal dismissed with costs. 

Appeal dismissed 



[BOVILL, C.J. AND SMITH, J.] 

GEORGHIOS AGGELIDI 

V. 

FEHIM BEY TUDJARBASHI 



Plaintiff, 



Defendant. 
Shbri Court— Jurisdiction — Inhibition op spendthrift— Notice op 

INHIBITION — MeJELLE § 958. 

Ths Defendant^ who had been inhibited by an Ham of the Cadi from the 
management of his affairs^ tubsequently purchased goods from the Plaintiffs giving 
a promissory note in payment. Notice of the inhibition had been given by one 
advertisement of the Ham of the Cadi in a Oreeh newspaper published in Nicosia, 

Held: That the Cadi had jurisdiction to m^ke an order inhibiting the 
Defendant from managing his affairs^ but that the notice of the inhibition was 
insufficient, and that therefore the Plaintiff was entitled to recover the amount 
of tite promissory note. 

Appeal from the District Court of Nicosia. 

Action to recover £7 due on a promissory note given by defen- 
dant, in payment of goods sold to him by the plaintiff. The note 
was dated, 28th August, 1891, and fell due on the 7th September, 
1891. 

The defendant pleaded that he was not liable to pay the note, 



BOVILL, C.J. 
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SMITH, J. 

1892 

June 28 
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B0VILL,C.J. inasmuch as he had been inhibited from entering into any tran- 

SMlTH J. sections by the Cadi, under the provisions of Section 958 of the 

— ^ Meielle, and that the interdiction had been duly notified by adver- 

GrEOfiGrHIOS v •/ 

agoelidi tisement published in a newspaper. 

r. 
Fehim Bey The plaintiff replied that the Cadi had no jurisdiction to make 

TUDJAR r r j 

BASHi the order prohibiting the defendant from carrying on his affairs, 
and the publication of the notice of the Cadi's Ham was not a suf- 
ficient notification of the fact of the prohibition having been made. 

The Court gave judgment for the plaintiff, on the ground that 
the Ham of the Cadi, prohibiting the plaintiff as a spendthrift from 
carrying on his affairs, was not "a religions matter concerning 
persons of the Mussulman faith" within the meaning of Art. 20 
of the Cyprus Courts of Justice Order 1882, and that the notice of 
the prohibition was insufficient. 

The Defendant appealed. 

Lascelles for the Appellant. The question is whether the Cadi 
has jurisdiction to inhibit a Moslem as a prodigal, so as to affect 
the validity of the contracts he enters into. In consequence of 
the reckless expenditure of money by the defendant, his friends 
applied to the Cadi, who made an enquiry, and on the 22nd January 
1891, issued his Ham prohibiting the defendant from managing his 
own affairs. Notice was given of the Ham by advertisement in 
the 'Evagoras' on the 23rd January. The *Evagoras' is a paper pub- 
lished in Nicosia once a week. I contend that this is a matter within 
the exclusive jurisdiction of the Cadi. The Court below thought 
that it was not "a religious matter ", but it is as much a religious 
matter as questions of marriage, dower, divorce etc. which are in the 
exclusive cognizance of the Sheri Court. The publication of no- 
tice of the Ham is sufficient. 

Diran Augustin for the Defendant. The inhibition of a pro- 
digal is not a religious matter, and the Cadi had no jurisdiction. 
One publication in one newspaper is insufficient, and under Art. 961 
of the Mejelle, the grounds on which the inhibition were pro- 
nounced must be notified. That was not done here. 

Judgment : In this case the Court has given judgment for the 
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plaintiff on two grounds : (1) that the Cadi had no jurisdiction to BOVILL,C.J. 

declare the defendant who is a Moslem, incapable of managing his sMlTH, J. 

affairs ; and (2) that sufficient notification of the prohibition had ^^ 

not been given. Agoelidi 

r. 

The first question depends upon the meaning of section 20 of ^I^djab"^ 
the Cyprus Courts of Justice Order 1882, which restricts the juris- bashi 
diction of the Mehkem6i-Sheri to the cognizance of religious 
matters concerning persons of the Mussulman faith. There is no 
definition of what these religious matters are, but we think that 
such a matter as the one before us is a matter which is within the 
jurisdiction of the Cadi. We agree however with the District 
Court in considering that the notice of the inhibition is insuffi- 
cient. One publication, in one Greek newspaper, is not a satis- 
factory means of calling the attention of the public to the fact that 
the defendant is a person who was under a legal incapacity to 
enter into contracts, and on this ground we think that the judg- 
ment of the District Court should be upheld. 

Appeal dismissed. 
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[BOVILL, C.J. AND SMITH, J.] 

CHRISTODOULO SEVERI AND COMPANY 

Plaintiffs^ 

V. 

KYRIAKO ANDONIOU and others Defendants. 
Mandamus — ^Wilful injury to a stobe — Caroubs in stobb— •* House " — 

"OBOPS STANDING OB OTHEBWISB" — MALICIOUS INJUBY TO PBOPEBTY LAW, 
1891. 

A store of raroubs belonging to the Plaintiff's having been mdlirimiJtIy destroyed 
by fire^ the Plaintiffs called upon the Defendants^ who were the Commission of 
the village^ within the confines of which the store was situate^ to appoint experts 
to assess the dam^ige done, and to furnish them with a certificate accordingly. 
The Defendants refused. 

In an action for mandamus^ 

Held : TlMt a store was not a " house ", and that the caroubs stored therein 
were not " crops " within the meaning of the Milioious Injury to Property 
Law; 1891. 

Action for a mandamus. 

The facts sufficiently appear from the judgment of the District 
Court which was as follows : 

Plaintiff was the owner of a store at Ayios Ambrosios, which 
on the 5th November 1891, was totally destroyed by fire, being, ac- 
cording to plaintiffs' claim, at that time stored with a very large 
quantity of caroubs, ready for sale, which were destroyed at the 
same time. 

Defendants are the Commission of the village, and plaintiff sues 
for the issue of a writ of mandamus to compel them, under the 
provisions of Ordinance No. XX. of 1891, to make investigation 
and enquiry concerning the destruction, and assess the damages 
consequent thereon. 

The action is brought under Ordinance No. VII. of 1890. 

It is necessary for plaintiff to show that the investigation and 
enquiry, and consequent assessment, he asks for constitute a public 
duty, which defendants are bound to perform : that they have 
neglected or refused to perform it, after a due demand by him for 
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its performance before action brought : that he has a right to its BOVILL^CJ. 

performance by them : and that there is no other effectual legal g^ITH J. 

method of enforcing that right. ^ — 

^ Cheisto- 

Plaintiff claims investigation and inquiry and assessment, both sb^^^^d 

as to the damage done to the store, and also as to that done to its Company 

V, 

contents : and the fir&t question would seem to be, whether the Ktbiako 
store and its contents, or either of them, come under the defini- ^nd^qxhebb 

tion of property given in the Ordinance, so as to throw on defen- 

dants the " public duty " of carrying on an investigation, and mak- 
ing an assessment, as the Ordinance provides. The Ordinance is 
described in its title as one to prevent the malicious injury to pro- 
perty ^ and there is in the Ordinance no definition of what " pro- 
perty'* means in precise terms : but section 1 appears to restrict 
the operation of the Ordinance to tho^e kinds of property which 
are included amongst " houses, fences, trees or plantations .... 

" crops whetlier standing or otherwise animals . . . etc.'* 

Asa definition clause, the wording seems to me unfortunate. I 
cannot think it was intended by an act "to prevent injury to "pro- 
perty", to exclude buildings intended expressly for the custody of 
property — and I am prepared to hold that a store, of the kind des- 
cribed in the evidence in this case, is covered by the definition — 
though it is quite arguable that it is not a house, unless something 
intended for the housing of goods may be so described. However, 
the defendants have admitted their liability as regards the store, 
for they have, since action brought, held an investigation as to, and 
assessed the damage done to, it. 

Whether caroubs stored up for sale are included in the defini- 
tion is, of course, quite another question. It was argued for the 
defence : first, that they are not "crops" at all, for that by the Or- 
dinance cereal or sown crops only are intended : secondly, that 
even if crops at first, they cease by being stored for sale, to be 
crops any longer, and become "merchandise." 

I can see nothing in the nature of things to prevent the word 
" crop " being used in quite its ordinary signification to include 
caroubs. Olives, oranges, potatoes, and many other things which 
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B0VILL,C.J. are regularly harvested, are commonly called* crops, and I have 
SMITH J ™ys®l^ heard the word applied to caroubd in this country. Neither 
^-v— can I see that the act of putting them in a store to keep them till 
DouLo ^^^7 can conveniently be sold, alters their nature as crops, nor that 
^^*^^p^^ the fact that they maybe "merchandise", prevents them from 
r. being crops any longer. " Merchandise ", I suppose, is applicable 

Andoniou ^^ describe anything which is commonly the subject of sale. 
AND OTHERS Standing crops are frequently sold, and the fact that they might 
be called naerchandise, would not cause them to be improperly 
described as "crops." Car oubs being "crops'*, I think caroubs 
stored for sale are still crops — not standing, but "otherwise" No- 
thing had been done to change their nature — such as grinding. This 
being so, the public duty of defendants to investigate under the 
Ordinance and assess the damage maliciously done . by persons 
unknown to store and crop, is clear. It is proved that they refus- 
ed to do it after demand. If they were bound to do it, plaintiff's 
right to have it done follows as a matter of course : and in my 
opinion he had no other means of legally enforcing its perfor- 
mance than by the action he has brought. 

Two other points were taken for the defence : 

1st. That malice was not proved ; 

2nd. That the provision by section 10 of a monetary penalty 
for the neglect of their duty by the Commission, precludes the re- 
medy by mandamus provided by the Ordinance. 

On the 1st point I think it only necessary to say that the pre- 
sumption of malice in this case is so strong as practically not to 
need proof; and further that in no case is such proof required — for 
express malice proved would make the Ordinance useless, by dis- 
closing a person against whom a proper remedy could be had, 
without recourse to its provisions. 

On the last point I am also clear. The provision of a means for 
punishing a person for neglect of his legal duty, is not "an effectual 
method provided by law" to compel him to perform that duty, 
but something quite different. 

I am of opinion that a writ of mandamus must issue to compel 
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the defendants to make investigation and enquiry concerning the BOVlLLjC^T. 
injury or destruction done to the plaintiff's store, and the contents gju'^^ j 
thereof, by fire at Ayios Ambrosios on or about the 5th November ^-— 

CHRISTO" 

1891, and to assess the damage caused thereby in accordance with doulo 
the provision of Ordinance No. XX. of 1891. Whether or not the ^ c^^'mpaot^ 
assessment already made by them of the damage to the store is to v, 

stand, is a matter for this Court to consider, after the issue to anponiou 
plaintiff of the certificate contemplated by the Ordinance. ^^^ othebb 

The defendants must pay the costs of this action. 

The Greek and Turkish judges both a^ee to this judgment, but 
they wish to point out that the Greek and Turkish translations of 
the word " crop '* in the vernacular versions of the Ordinance, are 
much more restricted in their meaning than the English word, 
and literally taken would not include caroubs. 

Defendants appealed. 

Diran Augustin for the Appellants contended that a store was 
not a house, and that caroubs stored in it by the plaintiffs for the 
purposes of their trade, were not " crops whether standing or other- 
wise ", within the meaning of the Malicious Injury to Property 
Law 1891. [In answer to a question by the Court, Mr. Lascelles, 
who appeared for the Respondents, admitted that almost the whole 
of the caroubs in the store had been purchased by the plaintiffs.] 

Lascelles for the Respondents, contended that a wide construction 
must be put on the words of the law, which is intended to provide 
compensation for malicious injury to property. The defendants 
have furnished a certificate of value of the store. 

Judgment : The plaintiffs, who sue as a firm, claim a mandamus 
directing the Commission of the village of Ayios Ambrosios, to ap- 
point experts to assess the damage done to their store and the 
«3aroubs therein, by a fire which occurred on the 5th November 
1891, and to furnish them with the written certificate of the inju- 
ry, and the assessed amount of damage, in accordance with the pro- 
visions of section 2 of the Malicious Injury to Property Law 1891. 

The object of the Law, no doubt, was to provide compensation 
for injuries to property maliciously caused by persons unknown, 
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BOVILL,C.J. but section I, of the Law limits the kinds of property in respect of 
SMITH J ^silicious injuries to which compensation can be claimed, to 

- — " houses, fences, trees or plantations situate on private lands, crops 
Ohristo- 

DouLo whether standing or otherwise, or to animals, or irrigation 

Sevbbi and ^qpI^q qj. g^ppj^j^^Qg connected therewith." A subsequent clause 

r. defines animals, irrigation works, and apparatus. 

Etbiako 
Andoniou ^q ^j,q ^f opinion that the word " house ", must, in the absence 

AND OTHEfiS 

of anythi)ig in the context to show that a different meaning is to 

be assigned to it, be held to have the ordinary meaning of a dwel- 
ling house, and that it does not include a building such as that in 
question, which is not intended, or used for a dwelling house, but is 
intended and used only as a store for merchandise. If the defen- 
dants have given the plaintiffs a certificate of the value of this 
store, the plaintiffs are not entitled to the mandamus they ask for. 
in respect of it. 

As regards the caroubs which were stored in this building, it is 
admitted that they had (with the exception of an insignificant 
amount) been purchased by the plaintiffs, and it seems clear from 
the evidence, that they were thus acquired and stored in the course 
of their trade. We are of opinion that produce thus acquired and 
stored, does not come within the words " crops whether standing 
or otherwise,'* but that it has ceased to be a crop within the 
ordinary meaning of the word. 

Appeal allowed. 
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[BOVILL, C. J. AND SMITH, J.] B0V1LL,C.J. 

In the matter of the estate of ANDREA CHRISTODOULO ^^1892* ^' 

[deceased. -s~ 

Expte. CONSTANDINO J. KYTHRIOTI. ^^^^^ 

Administeation — Judgment cbeditobs — Conflicting claims — Land 

charged with payment op debt sold undeb obdeb op couet — dls- 

CBETiON OP Court. 

Immoveahlfi property^ forming part of the estate of a deeeaned person, whirh 
was being a^m mistered under the provisions of the Infants Estate Law 1884, wajt 
sold under an order of the Court. It then transpired that this property had 
been charged hy a judgment crt/ditor of the deceased ivith the payment of the 
judgment debt. Th€ estate of the deceased was insufficient to pay th^ debt, and 
another judgment creditor applied that tlie proceeds of the sale might be divided 
rateahly between him and the other judgment creditor, who had charged the 
property. 

Held : (affirming tlie decision of the Court below) that the Court was justified 
in treating the sale as having been effected for the benefit of the latter, and in 
ordering the proceeds of the sale to be paid out to him. 

Appeal from the order of the District Court of Papho. 

Andrea Christodoulo died leaving certain heirs under disability, 
and his estate was administered under the Infants Estate Law 
1884. Certain immoveable properties were sold under an order of 
the Court, and the moneys, realized by the sale were in Court. 

A judgment creditor, Yanni Nicolaidi, applied to the Court that 
the moneys arising from the sale of the immoveable property 
might be paid out to him, and he alleged and proved that the 
properties sold had been charged by him with the payment of his 
judgment debt, in accordance with the provisions of the Civil 
Procedure Amendment Law 1885. Constandino J. Kythrioti, who 
was also a judgment creditor, applied that the moneys in Court 
should be divided rateably between him and Yanni Nicolaidi, as 
the estate of the deceased was InsufiBcient to pay both debts. 

The Court ordered that the moneys in Court should be paid out 
to Yanni Nicolaidi. 

Constandino J. Kythrioti appealed. 
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B0VILL,C.J. Economides for Appellant. Yanni was not a privileged creditor 

SMITH J ^^^ *^^® Supreme Court has already decided in the case of Hadji 

. Aggeli Hadji Markou v. The heirs of Omer Dai Suleiman 

ANDBEA _^ 

Chkisto- (ubi. sup. p. 10) and Sophocli Hadji Haralambo, v. Hadji Loizo 

DECEASED Michail Cazamia (ubi. sup. p. 52), that where a judgment creditor 

Ex paHe has charged the land of his debtor with the payment of his 

DING J. judgment debt, he thereby aquires a right against the land only, 
Kythrioti 

and has no lien on the proceeds of the sale, if by any means the 

property has been sold. The creditors ought to be paid rateably. 

Pascal Constantinides for the Respondent Yanni Nicolaides 
was not called upon. 

Judgment : We think the decision of the Court below was 
right, and should be affirmed. The case differs from the other 
cases of a similar nature that we have had before us on other 
occasions, inasmuch as the property was not sold for the benefit 
of any particular creditor, nor at the instance of any creditor 
whose interests were hostile to the creditor who had charged the 
land with the payment of his judgment debt. After the property 
had been sold under the order of the Court, in the administration 
of the estate of a deceased person, a creditor appears who says 
" I charged the land with the payment of my judgment debt, 
" and I therefore ask that the proceeds of the sale may be handed 
" to me." It is perhaps unfortunate that the Court was unaware of 
the existence of his charge before the order for sale was made, as 
otherwise the Court would have refrained from ordering a sale, 
and would have left the creditor to pursue the rights that he had 
acquired under the law. We think that under the circumstances, 
the Court was justified in regarding the sale as having been efl!ected 
for the benefit of that creditor, who himself had the right to ask 
for the property to be sold. It was within the discretion of the 
Court so to hold, and we think it exercised a wise discretion. 

The cases we have had to decide before, have been cases in 
which, notwithstanding that land has been charged with the 
payment of one judgment debt, it has by some means or other 
been sold at the instance of another creditor, and in those cases we 
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have decided that nnder the law, the former has no right to follow BJVILL,C.J. 
the proceeds of the sale, but that the land still remains charged gj^ii^jj j 
with the payment of his judgment debt. 



Appeal dismissed. 



Andrea 
Christo- 

DOULO 
DECEASED 

Em parte 
CONSTAN- 

DINO J. 

Kythrioti 



[SMITH, C.J. AND MIDDLETON, J ] 

HUSSEIN MEHMET ALI and 

JSALI OMBASHJ AHMET Plaintiffs, 

V, 

PAPA CHRYSOSTOMO PAPA YANNI Defendant. 

Nuisance— Overlooking from roof of house — Mejelle Arts. 1200, 1202 

AND 1207. 

The defendant^ a neighbour of the plaintiffs, was in the habit of gdng on the 
roof of his house, frimi which the whole courtyard of plaintiffs' house^ of which 
some of the inhabitants were wowcn, wa^ risible. The defendant V£ver at any 
time gate notice to the inhabitants of plaintiffs' house of his intention of going 
upon his roof. 

Held : (upholding the decision of the District Court) that defendant must be 
restrained from so using the roof of his house^ unless he gave timely notice to tho 
plaintiffs of his intention of so doing. . 

Appeal from the District Court of Nicosia. 

The plaintiffs sued the defendant to restrain him from using the 
roof of his house so as to overlook the premises of the plaintiffs, 
occupied and used by the women of the family. The defendant 
pleaded (1) that his using the roof of his house did not constitute 
an overlooking within the meaning of the law ; (2) that his house 
was older than that of the plaintiffs ; (3) that he always warned 
the plaintiffs of his intention whenever he went up on his roof. 
The District Court found that defendant's roof did in fact overlook 
the whole courtyard of the plaintiffs, that there was not sufficient 
evidence to shew which of the two houses was the older, and gave 
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SMITH, C.J. judgment for the plaintiffs. It appeared also from the evidence 
MIDDLE- *^^*' defendant never did warn his neighbours of his intention of 
TON, J. using his roof. 

MbhTb?ali The defendant appealed. 

AND SALI 

Ombashi Economides for the Appellant. 
Ahmbt 

**• The question for the Court is whether the roof of a house is one 

Papa C/HBY- 

8OST0M0 of the places contemplated by the law. Anyone may use his own 
Papa Yanni 

property as he likes, unless his user causes extraordinary injury or 

nuisance to his neighbour. Art. 1202 of the Mejelle only con- 
templates overlooking from a window. Plaintiffs have themselves 
to thank for putting their well, washing-place and bath in such a 
position that they can be overlooked by defendant, and must 
protect themselves according to Art. 1207. 

Diran Augustin for the Respondents. 

This is a case of extraordinary nuisance according to Articles 
1200 and 1202 of the Mejelle. It is no hardship for defendant to 
have to call out when ascending his roof. 

Judgment : We are of opinion that the judgment of the District 
Court is right. The plaintiffs claim to restrain defendant from 
making use of his roof. The District Court have found that 
defendant's roof does overlook the whole of plaintiffs* courtyard. 
If so, there is no doubt in our minds that plaintiffs' premises which 
women have occasion to use, are visible from defendant's roof. 
Article 1200 of Mejelle enacts that extraordinary nuisance may 
arise in any way, while Article 1202 is general in its terms as to 
the form of overlooking. It is not necessary for the defendant to 
make use of his roof, though such use is very common in Cyprus, 
and therefore it is not necessary for us to call on defendant to 
erect screens. The District Court were of opinion that it was 
sufficient for defendant to give notice before ascending to his roof. 
We are of the Bame opinion, and as this is not apparent in their 
judgment, we order that the judgment be amended in this respect. 

Appeal dismissed. 
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[SUITE, C.J. A»D MIDDLETON, J.] SMITH CJ. 

MANOLI JOACHIM Plaintiff, middle- 

V. TON. J. 

1UUO 

JOSIF FRANCIS Defendant UZ 

Nov. 10 
Pbomissoey notb— Merchant— Note given foe pubpobes op tkadb— 

Pbesceipti ON— Ottoman Commeecial Code § 146. 
An action on a promissory note may be prescribed under Art, 146 of the 
Ottoman Commercial Code if the note has been giren for purposes of trads sten 
though the person making it has not the status of a merchant. 

A person engaged in buying and selling goods may hare the status of a mci*' 
chant, even though he keeps no books and has no fixed place of abode. 

Appeal from the District Conrt of Famagusta. 

The facts and arguments snfficieatly appear from the judgment. 

Diran Augustin for the Appellant. 

Respondent in person. 

Judgment : This is an appeal from the judgment of the District i892 



Court of Famagusta. The plaintiff claimed the sum of £9. 13s, 
due on a promissory note dated the 25th July, 1882, and falling due 
on the 26th August, 1882. This note was given in payment of 
goods purchased by the defendant from the plaintiff at Seleukia. 

The defendant pleaded that he did not make the note ; that it 
'was a forgery, and that it was prescribed. 

The plaintiff gave evidence in support of his case, and stated that 
the defendant purchased goods of him, in payment for which the 
note was given ; and that the defendant signed the note. He ad- 
mitted that the note was written by him, and that the signature of 
the witnesses, both of whom he stated were now dead, were also 
in his handwriting, though he alleged that they were present and 
authorized him to sign their names. In support of his case he call- 
ed a witness who said he was present when the note was made, 
and who corroborated the statement as to the circumstances under 
which it was made. He also stated that the defendant disappeared 
from Seleukia after the note fell due, and that he had not seen him 



Nov. 14 
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SMITH, C.J. until he came to Cyprus for the purpose of this action. He ad- 
MIDDLE- '^'**'®^ ^^sit when the note became due, he was informed that de- 
TON, J. fendant was in Cyprus, and that he endorsed the note to someone 
in Larnaca to sue on, but that it had been returned to him, as the 
defendant denied making it. 



Manoli 

Joachim 

r. 

Josip 

Fbakcis 



The defendant denied that he had purchased the goods, or signed 
the note ; and he stated that he had since the date when the note 
became due, met the plaintiff on two occasions at a place called 
Sinator. 

The Court was apparently satisfied on the evidence that the de- 
fendant made the note and gave judgment for the plaintiff. 

As regards the defence of prescription, the District Court held 
that this note does not come within Art. 146 of the Commercial 
Code, as it was made by a man who was not a merchant, inasmuch 
as the defendant has no fixed place of abode and keep3 no books. 
Against this decision the defendant appeals, contending that the 
judgment of the Court is against the weight of the evidence, and 
also was wrong in deciding that the action was not prescribed. 

It appeared to us that the case depended u})on the view we 
should take of the latter point, and the Appellant's counsel therefore 
confined his argument to the question of prescription. He con- 
tended that the grounds on which the District Court has decided 
that defendant is not a merchant are not defined by any law, that 
though he has no shop or warehouse he may still be a merchant ; 
and that he does not cease to be so by the fact that he does not 
keep any books, though his failure to do so may render him liable 
to be declared a bankrupt under Article 290 of the Commercial 
Code, and consequently liable to imprisonment under Article 232 
of the Penal Code. If the defendant is a merchant, the District 
Court held that the action on the note is prescribed. 

The defence of prescription is founded upon Article 146 of the 
Ottoman Commercial Code. We have had a careful translation 
made of this Article, the first paragraph of which runs as follows : 
" All actions relating to bills of exchange or bills to order, signed 
" by merchants, traders and bankers, or given for purposes of trade, 
" shall be prescribed at the expiration of five years." 
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If the note now sued on was given by a merchant, or was given s\fITH, C.J. 
for the purposes of trade, this action is prescribed. Whether the ^IDDLE- 
defendant be a merchant or not, if it was given for purposes of TON, J. 
trade, it is immaterial whether the defendant be a merchant or not. 



There can, we think, be no doubt that the note was given by 
the defendant for purposes of trade. The evidence before us 
shews that he was at the time the note was made at Seleukia, and 
engaged in business there, " buying and selling stuffs." On a 
purchase of goods from the plaintiff this note was given by him 
in payment; and it appears to us to be impossible to hold otherwise 
than that it was given for purposes of trade. 

For these reasons it appears to us that the judgment of the 
District Court was wrong, and must be reversed. 

It is not necessary for us to decide whether the defendant is a 
merchant or not, but we do not agree with the reasons given by 
the District Court for holding him not to be a merchant. It ap- 
pears to us, that a man may have the legal status of a merchant 
even though he keeps no books, or has no fixed place of abode. 

We may observe that in this case there was no evidence as to 
whether the defendant kept books or not, but it is not contended 
that he did. 

Appeal allowed. 



Manoli 
Joachim 

X. 
JOSIF 

Fbancis 
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SMITH, C.J. [SMITH, C.J. AND MIDDLETON, J.] 

MIDDLE- In re HADJI FEHMI HASSAN 



TON, J. 
1892 

^'ot. 10 



iNsoLVEycv — Meechakt — Debts not abising fbom Commercial trans- 
actions — Ottoman Commercial Code §§ 1 and 147 — Appendix to Com- 
mercial Code § 28. 

By Art. 147 of the Ottoman Commercial Code a merchant who is unable to 
pay the dihtn that he has incurred in his capacity as a merchant may he 
declared insolrent. 

F. who had carried on the business of a timber merchant^ ceased to do so and 
became a farmer. K, and A, were the holders of promissory notes given by F. 
for vivneys advanced and seed corn supj)lied to him as a farmer. F. was unable 
to pay the notes. 

Held: (reversing the decision of the District Court) that the facts proved 
were not sufficient to show that he had the legal status of a merchant; that the 
debts were not incurred by him in his capacity as a merchant, and that cotise- 
qutntly he was not liable to be declared insolvent. 

Apphal from the order of the District Court of Nicosia declaring 
Hadji Fehmi Hassan insolvent. 

The order was made on the application of two creditors, 
Hadji Kypri Constantinides and Athanassio Papadopoulo, who al- 
leged that Hadji Fehmi Hassan was a merchant, and that he was 
unable to pay his debts. 

The evidence was to the effect that Hadji Fehmi Hassan used 
to deal in timber, but that he had ceased to do so for a period of 
four years : that he was now engaged in farming, and was also a 
partner in a partnership or company formed for the purpose of 
making rope. 

The debts owing to the applicants arose on promissory notes 
given by Hadji Fehmi Hassan for cash advanced to him, and seed 
corn purchased, by him for the purpose of carrying on his farm. 

There was also evidence that he owed a sum of money borrowed 
by him for the purpose of purchasing timber, but that this money 
was secured by a promissory note which was not yet due. 

The District Court decided that he was a merchant and that he 
was unable to pay his debts, and declared him to be insolvent. 

Hadji Fehmi Hassan appealed. 
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Economides, for the Appellant : There is no evidence that the SMITH, C.J. 
Appellant is a merchant: the evidence shows him to be a farmer. ^ID^LE- 
The debts of the petitioning creditors are not debts arising from TON, J. 
commercial transactions, but for moneys advanced to Appellant to in ee 
enable him to carry on his farm and for seed corn supplied, and ^i Fehmi 

there is no debt now due by him for any commercial transaction 

on which he could be declared insolvent. His interest in the 
partnership is only an interest to the extent of £5 or £6, and that 
fact will not make him a merchant within the meaning of the 
Commercial Code. 

Chakalli for petitioning creditor : The question is one of fact 
which has been decided by the Court below, and the Appeal Court 
will not reverse it. The fact that he is a partner in a business, 
whether his interest be large or small, is quite sufficient to make 
him a merchant, and he can be declared insolvent. If he is a 
merchant, the source whence the debts arise is immaterial. The 
law makes no distinction between commercial and private debts. 
The French translation of Art. 147 of the Commercial Code says 
'* cesse ses paiements " merely. 

Judgment : This is an appeal from an order of the District ^J^^^^ 

JSitv. 14 
Court of Nicosia made on the application of Hadji Kypri Constan- 

tin ides and Athanassio Papadopoulo, declaring Hadji Fehmi Has- 
san insolvent. 

The appeal is made by Hadji Fehmi on the ground that he is 
not a merchant, and that in consequence he is not a person who 
can be declared insolvent. Art. 147 of the Commercial Code 
enacts that every merchant who is unable to pay his debts arising 
from commercial transactions, is in a state of insolvency, and under 
the Commercial Code no other person can be declared insolvent. 
We use the term insolvency in place of the ordinary expression 
bankruptcy, as the more correct term : a bankrupt under the Otto- 
man Law being an insolvent, who by reasons of his acts, is liable 
to certain punishments. 

A merchant is defined in Art. 1 of the Coae to be a person who is 
engaged in commerce, or who enters into written agreements relat- 
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SMITH, C.J. ing to commerce, and the point we are called upon to decide is, 
MIDDLE- whether Hadji Fehmi is a merchant within the meaning of the 
TON, J. law. 

Hj. Fehmi I* is contended for the Respondents that this is a question of 
Hassan f^^^ which has been decided by the District Court, and that the 
Supreme Court, in accordance with its usual practice, will not in- 
terfere with that decision unless very strong grounds are shown ; 
but we are of opinion that the question is more in the nature of a 
question of law, viz : as to whether the facts proved in the case 
are sufficient to show that the Appellant has the legal status of a 
merchant. 

The evidence shows that up to about four years ago the Appel- 
lant traded in timber, and since that time, so far as appears, he has 
been engaged in farming. The debts of Hadji Kypri and Athanas- 
sio arose from money lent, and the value of seed corn advanced, to 
the Appellant, which are secured by bonds given to them by him. 

There is no definition in the Ottoman Code of what is meant in 
Art. 1 by commerce. Art. 28 of the Appendix to that Code defines 
what the law regards as acts of commerce, and amongst these is the 
giving of bills of exchange or promissory notes, etc., by any persons. 
Assuming that, at the time the promissory notes in the hands of 
these two creditors of the Appellant were given, the Appellant was 
engaged in the occupation of a farmer, does the giving of these 
notes make him a merchant within the meaning of Art. 1 of the 
Commercial Code, and so render him liable to be declared in- 
solvent ? 

We are of opinion that on these transactions alone it is not pos- 
sible to say that the Appellant is a merchant. Art. 28 of the App. 
to the Commercial Code is contained in a section which is passed 
for the purpose of defining the jurisdiction of the Commercial 
Court. 

Paragraph 2 of Art. 27 gives that Court jurisdiction in all actions 
relating to commercial matters, and the following Article defines 
what commercial matters are. 

The Ottoman Commercial Code is taken directly from the 
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French, so much so, that what purports to be the French transla- SMITH, C.J. 

tion is, in many parts, and particularly in the Articles we have re- mid^t e 

ferred to viz. Article 1, Article 147, and Article 28 of the Ap- TON, J. 

pendix to the Code, a literal transcription from the French, and in Tk 

we have but little doubt that the Turkish text is meant to be a ^J- Fehmi 

translation of the French. But whilst this is so, the Turkish text 

of course contains the law; and we must look to it alone to guide 
us, putting upon it such construction as it appears to us to warrant. 

The language of the Turkish text is in some respects more pre- 
cise, and in others more loose, than the French. For instance, the 
French text of Art. 147 says, "every merchant who suspends his 
" payments is in a state of insolvency ; " thus appearing to leave 
open the question that was argued on this appeal viz : in respect of 
what debts a merchant can be declared insolvent, whether for in- 
stance, a merchant who did not pay his private debts could be so 
declared. The Turkish text, on the other hand, says distinctly, 
that the debts for nonpayment of which a merchant can be declar- 
ed insolvent, must be debts contracted by him in his capacity as a 
merchant, that is, commercial debts. 

A literal translation of the Turkish text is as follows: "if a raer- 
" chant whose business transactions are in conformity with the 
" calling (or capacity) of a merchant finds that he is unable to 
" pay the debt which he has incurred in that capacity, he shall be 
" taken to be insolvent." 

On the other hand the French text of Art. 1. says that a man 
who is habitually engaged in commercial transactions is a mer- 
chant, whilst the Turkish text defines merchants as those " who 
*' are engaged in commerce or enter into written agreements relat- 
" ing to commerce," and it is not very easy to see what is meant by the 
latter part of this clause. A merchant, in the ordinary meaning of 
the term, is one who is engaged in the buying and selling of goods, 
and we are unable to say that a farmer who borrows money and 
purchases seed corn, and pays, or gives security for payment, in the 
shape of promissory notes, — ipso facto becomes a merchant. 

We think it would be necessary to hold that a person must, as 
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SMITH, CJ. the French text says, be habitually engaged in what the law re- 

MIDDLE- ^^^ *^ commercial transactions in order that he should be regard- 

TON, J. ed as a merchant, and the mere fact that on isolated occasions he 

In EB engages in such transactions would not be sufficient to give him 

^Hassa ^' the legal status of a merchant. This view is supported by those 

commentaries of Ottoman lawyers on the Code, to which we have 

had access. 

It is further argued, that the Appellant being.a partner in a busi- 
ness for the purchase of the entrails of animals is a merchant ; but 
it seems clear that a merchant can only be declared insolvent in 
respect of commercial debts; and the debts proved in the case before 
us, are not debts that he has incurred in his quality or capacity as 
a merchant, and therefore that he is not liable to be declared in- 
solvent. If the debts had been incurred by him in his capacity 
as a dealer in entrails, the case would have been different, but it 
appears to us clear that these debts were incurred by him in his 
capacity of a farmer. 

We see no evidence in the present case of any transactions by 
the Appellant in respect of which it was competent for the District 
Court to declare him insolvent. 

For these reasons we are of opinion that this appeal must be al- 
lowed, and that the order of the District Court must be set aside : 
' but under the circumstances we shall make no order for costs. 

Appeal allowed. 
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[SMITH, CJ. AND MIDDLETON, J.] 
CHRISTODOULO SKUTARIDI Plaintiff. 

V. 

ANASTASSI PAPA VARNAVA Defendant. 

CONTBACT — RESTEAINT OF TRADE— DAMAGES FIXED BY CONTBACT FOB 

BBEACH — Liability. 

Tlie plaintiff and defendant entered into an agreement by which defendant 
undertook to cultivate certain of his lands specified in the agreement for tlieir 
joint account, the plaintiff undertaking to find the seed, and the water necessary 
for the irrigation of the lands. Tlie defendant undertook not to cultir ate more 
than 40 donums of land exclusive of those specified in the agreement, and a clause 
in tlie agreement hound either party to pay to tlie other in case of breach of the 
agreement the sum of £20 as damages. 

In an action to recover £20 for breach of the agreement by the defendant in 
cultivating more than 40 donums of land for his oicn account, 

Held : (reversing the decision of the District Court) that the contract was not 
void as being in restraint of trade and contrary to public policy, and that it was 
not necessary for the plaintiff to prove the damage he had sustained before he 
was entitled to recover the sum agreed on in the contract as damages. 

Appeal from the District Court of Nicosia. 

The action was brought to recover the sum of £20 alleged to be 
due under an agreement. 

The plaintiff and defendant entered into an agreement on the 
17th October 1890, by which the defendant undertook to cultivate 
certain specified lands belonging to him for the joint account of 
the plaintiff and himself. The agreement provided that the plain- 
tiff should provide the seed and the water for irrigation ; that 
the expenses of sowing, reaping and harvesting the crops should 
be borne by the defendant, and that the produce should be equally 
divided between them. The agreement further provided that the 
defendant should be at liberty to cultivate on his own acount not 
more than 30 or 40 donums of land, exclusive of the lands specified 
in the agreement, and it contained a clause stating that if either 
party did anything in contravention of the "agreements in the 
present contract " he should pay £20 as damages to the other. A 
further clause stated that if plaintiff found that defendant had cul- 



SMITH, CJ. 

& 

MIDDLE. 

TON, J. 

1892 

mv. 10 



Digitized by VjOOQIC 



90 



SMITH, C.J. tivated other land in partnership be should be entitled to take "it" 
MIDDLE, as a penalty. 



TON, J. 
Cheisto- 



The plaintiff alleged two breaches on the part of the defendant : 
DouLo^ (1) that he had neglected to sow one piece of land specified in the 
Skutabidi agreement, and (2) that he had cultivated on his own account 

ANA8TAS8I about 100 donums of land instead of 30 or 40. 

Papa 
Vabnava 

The defendant pleaded that he had been prevented from cul- 
tivating the piece of land, by the fact that it had, owing to exces- 
sive rain, become too damp for cultivation; and he denied the other 
breach. Evidence was called on behalf of the plaintiff to show 
that the piece of land was cultivable, and also that the defendant 
had cultivated 100 donums of land on his own account. 

At the conclusion of the plaintiff's case the Court gave judgment 
for the defe/idaut, on the ground that the contract was in re- 
straint of trade and contrary to public policy, and that the plaintiff 
ought to have shown that he had sustained damage before he was 
entitled to recover. 

The plaintiff appealed. 

Pascal Cons tan tinides^ for the Appellant. 

The contract is one voluntarily entered into by the parties, and 
there is no suggestion of force or fraud. The contract is not in 
restraint of trade. The undertaking by the defendant not to cul- 
tivate more than 40 donums on his own account, is entered into to 
oblige him to devote his time and attention to the proper cultiva- 
tion and irrigation of the 151 donums to be cultivated under the 
contract. 

The Court below was wrong in deciding that the plaintiff must 
prove damages before he can recover. It was unnecessary for him 
to do so, as the very object of the agreement is that he shall not 
have to do so. The damages are agreed on in the contract. In a 
commercial contract, if the parties like to agree as to the amount 
of damages, they can do so; and there is no reason why the agree- 
ment in this case should not be respected. 
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Diran Augustine for the Respondent. SMITH, C.J. 

The defendant was prevented by the act of God from cnltivat- middlE- 
ing the one piece of land, and conld have proved that he had not TON, J. 
cultivated more than the 40 donums. The plaintiff ought to have Cheisto- 
shewn that he had sustained loss. I know of no law which sup- g^^^^^iDi 
ports this proposition, but it depends on general principles of «?• 

. AMA8TA88I 

oqiiity. Papa 



Judgment: This is an action founded on an agreement to cultivate 
land in partnership, the plaintiff undertaking to find the seed and the 
water necessary for irrigation, and the defendant the land and the 
labour. The defendant undertook not to cultivate on his own ac- 
count more than 40 donums of land, and the agreement contained 
a clause that if either party acted in contravention of the " agree- 
ments in the contract '' he should pay £20 by way of damage to 
the other. The plaintiff alleged two breaches of the contract on the 
part of the defendant, (1) that he had failed to cultivate a specified 
piece of land with beans, and, (2) that the defendant had culti- 
vated on his own account more than 40 donums of land. Without 
hearing the evidence of the defendant, the District Court dismissed 
the plaintiff's action on two grounds : (1) that the contract was in 
restraint of trade and contrary to public policy; and (2) that the 
plaintiff ought to have shown that he had sustained damage. 
With regard to the first point, we are unable to agree with the de- 
cision of the District Court that this contract is void on the ground 
that it is in restraint of trade, or contrary to public policy. The 
stipulation restraining the defendant from cultivating on his own 
account more than 40 donums, is inserted in order to secure that 
he shall devote sufficient care and attention to the cultivation and 
irrigation of the 151 donums of land specified in the contract, 
which are to be planted with wheat, oats, barley, and beans. The 
contract in no way prevents him from leasing to another person for 
the purpose of cultivation any lands he has in excess of 40 donums, 
the only stipulation is that he shall not devote his own time to 
their cultivation. 

With regard to the second point, we know of no provision in the 
Ottoman law, which prevents two persons entering into an agree- 
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SMITH, C.J. ment providing that in the case of the breach of its provisions by 
MIDDLE- ^^^^®^» ^^® sh^ll P^y ^® *^® other a specified sum by way of da- 
TON. J. mages. The contract is deliberately entered into by the two par- 
Christo- ^i®8, and if they like to agree that the damages for the breach of it 
shall be fixed at £20, there is nothing to prevent their doing so. 

r. The Ottoman law certainly contemplates that such agreements 

Anastassi 

Papa ^^7 ^® entered into in commercial matters; and we see no reason 

Varna VA -^^y a similar agreement should not be entered into in agricultural 

matters. We therefore think that the judgment of the District 

Court cannot be sustained, but as the defendant has not had an 

opportunity of calling his witnesses, the action must be remitted 

to the District Court. 

With regard to the contention that the defendant was prevented 
by the act of God from cultivating the one piece, we do not think 
that the mere fact, that owing to excessive rain the land in question 
was rendered too swampy for cultivation, even if he succeeds in 
proving this fact, will be sufficient to excuse him from performing 
his absolute engagement to cultivate it, though we need not give 
any decision on the point now. 

Appeal alloived. 
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[SMITH, C.J. AND MIDDLETON, J ] 
YOANNI NICOLATDES Plaintiff, 

V, 

YOSIF lERODIACONOR Defendant. 



Pee-emption — Adjoining ownees — Conditional sale — Declaeation of 

INTENTION TO EXEBCISE EIGHT OF PEE-EMPTION — MeJELLE §§ 1008. 1012, 102f?. 

The d ff end ant pvr chased from Y. a shop tvhirh adjmned a shop oivned hy the 
plaintiffs hut the beams of the plaintiff's shop did not rest upon th^ wall of the 
shop purchased hy the defendant. 

In an action hronght hy the plaintiff, claiming a right of pre-emption over the 
shop purchased hy the defendant, the District Court decided that the plaintiff 
was not an adjoining owner within the meaning of Section 1008 of tlie MejelU, 
inasmuch as the heams of his shop did not rest upon the walls of the shop pur- 
chased hy defendant. 

Held : (reversing the decision of the Court below) that the intention of 
Section 1012 of the Mejelle is only to j)oint out to which cla^s of persons having a 
right of pr4t-emption that person belongs, the heams of whose house are supported 
by his neighbour's wall ; and that tlie plaintiff was an adjoining owner. 

Tile shop purchased hy defendant ivas registered in his name, hut the defen- 
dant had an agreement with Y. that if he did not re transfer the property to Y. 
tvithin 2 years on Y. tendering to him the amount of the purchase money, he 
would he hound to pay Y. £30 more. 

Held: That this was not a conditional sale, within the meaning of Section 
1026 of the Mejelle. 

Appeal of the plaintiff from the District Court of Papho. 

The action was brought to enforce the plaintiff's claim to a right 
of pre-emption over a shop which had been sold to the defendant in 
1891, by one Yanni Maltezo. The defences set up were, (1) that the 
plaintiff was not a neighbour within the meaning of Art. 1008 of 
the Mejelle; (2) that the sale to the defendant by Yanni Maltezo 



SMITH, C.J. 

& 

MIDDLE- 

TON, J. 

1892 

Dec. 7 



Digitized by VjOOQIC 



94 

SMITH, C.J. was a conditional sale, and consequently that the plaintifiTs right 

MIDDLE- ^^ pre-emption had not arisen. 
TON, J. 

— The District Court gave judgment for the defendant. 

YOANNI 

NicoLAiDBs tij3 plaintiff appealed. 

YOBIF Ibbo- 

DiAooNOB Pascal Constandinides for the Appellant. 

Economides for the Respondent. 

The facts and arguments sufficiently appear from the judgment. 

Judgment : The plaintiff in this action claimed that the defen- 
1892 
Deo, 27 ^'^^^ should be ordered to transfer to him a shop over which he 

asserted that he had a right of pre-emption. 

It appears that the defendant in November 1891, purchased from 
a relative of bis, Yanni Maltezo, a shop in the bazaar at Papho, 
which at present is separated from a shop owned by the plaintiff, 
by the wall of defendant's shop. When the plaintiff was informed 
of the sale, he immediately, in conformity with Art. 1029 of the 
Mejelle, asserted that he had a right of pre-emption over the pro- 
perty, and the next day in compliance with Art. 1030 he took two 
witnesses to the shop, and stated that he had a right of pre-emption 
and intended to exercise it. The defendant refusing to give up 
possession of the shop this action was at once brought. 

At the settlement of the statement of the matters in dispute, two 
points only were relied upon for the defence. One was, that the 
plaintiff was not " a neighbour " within the meaning of Art. 1008, 
and the other, that the sale to the defendant by Yanni Maltezo was 
a conditional sale, and therefore the plaintiff's right of pre-emption 
had not arisen . 

At the hearing of the action witnesses were called on the part 
of the plaintiff, who proved that he had taken the necessary steps 
to assert his right of pre-emption; and also to prove that the proper- 
ty in respect of which he claimed his right of pre-emption, adjoin- 
ed the defendant's. 

With regard to this latter point, the evidence showed that some 
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time ago a water channel belonging to the plaintiff's father sep- SMITH, CJ. 
arated the shop of the plaintiff from that of Yanni Maltezo ; that ^im)LE- 
the plaintiff purchased this water channel from his father, and in- TON, J. 
eluded it in his shop, obtaining a registration for his shop includ- yoanni 
ing the water channel, and shewing Maltezo's shop as a boundary; Nioolaidbs 
so that the condition of the plaintiff's property at the time of the Yosip Iero* 
sale by Maltezo to the defendant was, that the wall of Maltezo's ^^^^^ 
shop formed the actual boundary between the plaintiff's and de- 
fendant's properties. 

For the defendant, an agreement was put in, made between him 
and Maltezo, which stated that defendant had agreed to buy the 
shop of Maltezo for £100, " with a private agreement," that if Mal- 
tezo, within two years of the date of the registration of the proper- 
ty in defendant's name, should return the purchase money, the de- 
fendant was bound to retransfer the property to him, and that if 
be declined so to retransfer it, he should be bound to pay to Mal- 
tezo £30 more. 

The property was registered in defendant's name absolutely. 

The District Court decided that as the dividing wall between 
the two properties was Maltezo*s own wall, and as plaintiff had put 
no rafters into it, he had failed to prove that he was a contiguous 
owner so as to enable him to exercise his right of pre-emption ac- 
cording to the law. 

The Court gave no decision on the question as to whether the 
sale was a conditional one. 

On the appeal before us, it was contended that the decision of 
the Court was based upon a mistaken construction of Art. 1012 ; 
that the sale was an absolute one, and that the plaintiff had proved 
his right to pre-emption. 

Mr. Economides for the defendant contended, that the words 
"<n;v£xvc y€trWa<Ttc" have reference to something more than merely 
adjoining properties, otherwise the word "yctrWacrtc ' would have 
been sufficient by itself. With this contention we are unable to 
agree, as it appears to us the law intends precisely such a case as 
the present, where one person's property actually adjoins another's. 
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SMITH, CJ. We are nnable to nnderstand the gronnds of the decision of the 
MIDDLE- I^istrict Court on this point. If it be based, as seems probable, on 
TON, J. A.rt. 1012, we are of opinion that it has been given under a misap- 
YoANNi prehension of the meaning of that Article. 

NiOOLAIDES 

^\ The law provides that three classes of persons are entitled to 

YOSIP IBRD- ^ ^ 

DIA00N08 claim a right of pre-emption viz : (1) a joint owner of the proper- 
ty sold; (2) a person having a servitude over it; and (3) an owner 
of adjoining property; and that the right of pre-emption belongs, 
in the first place, to the joint-owner, in the second to the person 
having the servitude, and in the third to the adjoining owner. 
The exercise of the right by the first of these will defeat the right 
of the other two, and by the second of these, will defeat the right of 
the third. Article 1012 provides that a person who is not the joint 
owner of a wall, but only has the beams of his house supported by 
it, is considered as an adjoining owner, and cannot be considered as 
a joint owner, or as a person having a servitude. It does not say 
and could not, having regard to the law, be intended to mean that, 
if as in the present case, the beams of a person's roof were not sup- 
ported by his neighbour's wall, he is not an adjoining owner. 
The article is only intended to point out to which class of persons, 
having a right of pre-emption, a person belongs, the beams of 
whose house are supported by his neighbour's wall. 

With regard to the point, that this was a conditional sale and 
that therefore the plaintiff's right of pre-emption had not come 
into existence, this contention is based upon Art. 1026 of the Me- 
jelle. That section says, that in order that the right of pre-emption 
should come into existence, the property must pass from the owner- 
ship of the seller. It might be sufficient to say that in this case 
the property has passed from Maltezo, and has been registered as 
the absolute property of the defendant. Even taking into account 
tlie collateral agreement entered into between them, Maltezo could 
not recover the property back again ; the utmost effect that could 
be given to that agreement would be, that he might compel the de- 
fendant to pay him £30 more. In our opinion, then, the sale by Mal- 
tezo to the defendant, was a complete sale in which the property 
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has passed from Maltezo, and is vested absolutely in the defendant, s&ilTH, C.J. 
and that so far as this is concerned, the plaintiff's right of pre- mxddlb- 
emption has come into existence. 'r^^» *^- 

It was contended before us by the respondent's counsel that the nicolaidbs 
plaintiff had not taken all the steps required by the law to preserve ^" 

his right of pre-emption. This point was not mentioned at the diaoonos 
settlement of the matters in dispute, and we think was therefore 
not properly raised. However, as a considerable amount of evi- 
dence was adduced on the subject in the District Court, we did 
not stop the respondent's counsel in addressing us on the subject, 
though we felt that if it were relied upon as a defence, it ought to 
have been mentioned when the matters in dispute were settled, 
and that the Court below ought to have ruled at the hearing that 
it was immaterial. We have perused the notes of evidence, and it 
appears to us that the plaintiff was careful to take the measures 
which the law prescribes. Mr. Eoonomides contended that the 
plaintiff should have taken his witnesses at once to the shop on 
hearing of the sale, and have stated before them that he had a right 
of pre-emption. The law provides that the person* intending to 
exercise his right of pre-emption shall immediately upon hearing 
of the sale, declare that he intends to exercise his right ; and after 
that he shall take witnesses to the property, and declare before 
them that he has a right of pre-emption and demands the property. 
The law does not say that he shall take this step immediately after 
the other one ; and in some cases it would be impossible for him 
to do so, e.g., if he was in a distant place and engaged in other 
business. It is sufficient, in our opinion, if he take his witnesses to 
the property within a reasonable time, having regard to all the cir- 
cumstances of the case. In the present case the plaintiff heard of 
the sale on the Sunday, and on the following day he took his wit- 
nesses to the shop he claimed 

In our opinion therefore the plaintiff is a person having the 
right of pre-emption over the shop he claims, and has taken all 
necessary steps to enforce his right. 

The appeal will be allowed, and the judgment of the District 
Court must be set aside ; and we shall direct that upon tender by 
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SMITH, C J. the plaintiff to the defendant of the sum of £100, the defendant do 

MIDDT.E- ^<>^thwith deliver up to the plaintiff the possession of the property 

TON, J. described in the writ of sammons in this action, and that the Land 

YoANNi Registry Office be at liberty, upon production to them of an office 

NicoLAiDEB ^^py Qf ^i^Q judgment of this Court, to do all acts and things neces- 

TosiF Iebo- sary to be done to register this property in the name of the 

DIACONOS , . ..«, 

plaintiff. 

The defendant must pay the cost of the action and appeal. 
Appeal allowed. 
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[SMITH, C.J. AND MIDDLETON, J.] 
HADJI LOUKA LOIZO AND OTHERS Plaintiffs, 

V, 

THE PRINCIPAL FOREST OFFICER Defendant. 

State Forests — Delimitation — Grant op land for cultivation con- 
taining WITHIN ITS boundaries LAND NOT CULTIVABLE — CLAIM TO UN- 
CULTIVABLE LAND AS MeRA — ^AMENDMENT OP REGISTRATION BY GOVERN- 

ment—The Woods and Forests Delimitation Ordinance 1881— The Law 

CONCERNING THE CONFISCATION OF PUBLIC LANDS OF 1885 — EmIRNAME 22 

Sepher 1290. 

The right of possession of a tract of land stated to be 150 donums in extent^ 
was granted to the plaintiffs ^^for the purposes of cultivation and for a tith^ to 
he paid." Within the boundaries stated in ths Jtotchan given to the plaintiff 
loere about 300 donums of cultivable land, and a considerably larger area of 
uncultirable land. At a recent registration of the lands of the village within 
which the tract of land is situate^ the culficahle portion of it was registered on 
the plaintiffs' nimes, ani the un'^ultivab^e portion exHaded. This uncultirable 
portion, which fell within tJie definition of forest land contained in the " Woods 
and Forests Delimitation Ordinance 1881 " was subsequently delimitted as 
State Forest. 

Held : That the reasonaMe construction of the grant to the plaintiffs was 
that it conferred upon them the right to possess so much of tlie tract of land as 
was susceptible of cultivation. 

Held also : That the Government had the right to amend the registrations 
in the plaintiffs' names without taking legal proceedings against tfiem. 

Appeal from the District Court of Kyrenia. 

This action was brought under the provisions of Sections 8 and 
9 of the Woods and Forests Delimitation Ordinance of 1881, to ob- 
tain an amendment of a delimitation made by a Delimitation 
Commission, whereby a considerable area of land which plaintiffs 
claimed as their property, and for which they had a kotchan, had 
been included within the Government Forest. The defendant ad- 
mitted that the land claimed was within the boundaries in the 
plaintiffs' kotchan, but contended that this kotchan was issued by 
mistake, that by reason of the non-cultivation of the lands they 
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SMITH, C.J. had reverted to the Government, and that consequently, as they 

MIDDLE- ^^® within the definition of "forest land" under Section 1 of the 

TON, J. Ordinance of 1881, they were rightly delimited. The plaintiffs 

Hj. Louka only succeeded in proving cultivation of a small piece of the deli- 

K^^?^i^^^o naited lands some 4 or 5 years previously to its delimitation. 

. V. The District Court gave judgment for the plaintiffs, holding that 

The Prinoi- 
PAL Forest ^^® Government should have brought an action to set aside the 

O fpioe b plaintiffs kotchan before delimiting the lands comprised within it, 

and further that the plaintiffs had fulfilled the conditions of the 

kotchan as far as they could, by cultivating such of the land as was 

cultivable. 

The Defendant appealed. 

Law Q.A. for the Appellant. 

Pascal Constantinides for the Respondents. 

The facts and arguments sufficiently appear from the judgment. 

1892 Judgment : This is an appeal from the juigment of the District 

Court of Kyrenia, directing that certain lands which have been de- 
limited as forest, and which the plaintiffs claim to be the lawful 
possessors of, should be excluded from the delimitation. 

By Section 1. of the Forest Delimitation Ordinance 1881, the 
expression ^'forest land** shall be taken to mean all uncultivated 
land bearing forest trees, whether standing in masses or scattered 
about, or which is covered with brushwood etc., and under Section 
2 all forest lands, except such as are the private property of any 
person or persons, are under the protection and control of the Go- 
vernment. 

The Ordinance then goes on to provide for the delimitation of 
the forest lands. 

Acting under the provisions of this Ordinance a Delimitation 
Commission delimited a considerable tract of uncultivated land at 
or near Koutsovento, on which there are forest trees scattered 
about, and included it within the State forest. 

The plaintiffs object to this delimitation on the ground that the 
possession of this land was granted to them by the State in 1288, 
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and they produce a kotchan, the boundaries stated in which, admit- SMITH, CJ. 
tedly include the land which has been delimited ; and the ques- MIDDLE, 
tion for our decision is, what is the effect to be given to the regi- TON, J. 
Btration in the plaintiffs* name. It appears from a plan put in evi- hj. Louka 
dence, that the extent of land delimited, which is claimed by the ^ ,J^^^^2»«- 

' ' "^ AND OTHEBS 

plaintiffs, amounts to at least 400 donums, if our understanding of v. 

Thk PrinoI" 
the plan is correct. It is contended by the Queen's Advocate, that p^^ Forest 

this registration was effected by mistake, and that whether this be Ofpioeb 
so or no, this land having remained without cultivation has revert- 
ed to the Government, and is properly included within the State 
forest. 

For the Respondents it is contended, that this land has been 
granted to them by the State, and if through non-cultivation the 
land has reverted to the State, the procedure to be adopted is that 
pointed out by Law XIV. of 1885, that is to say, that the Govern- 
ment are bound to offer it for its equivalent value to the plaintiffs 
in the first instance. 

The facts appear to be, that in the year 1288, the possession of a 
large tract of land, described in the kotchan as 150 donums, in ex- 
tent lying within certain boundaries (which include, however, se- 
veral hundreds of donums) and which was stated to be neither of 
the category '' mubah (mountains), nor mera which had been left 
ab antiquo for the use of the people, but to be good for cultivation," 
was conceded on a sale by auction to the plaintiffs, for the purpose 
of being cultivated, and for a yearly title t<i be paid. 

Within the area lying within the boundaries as stated there 
are, as we gather from what was stated without any denial 
before the District Court, 298 donums of land which has 
either been cultivated or is cultivable, and this portion of the 
land has not been delimited. With regard to the remainder, it is 
admitted that with the exception of a small piece marked on the 
plan with a cross, it has never been cultivated, and is in fact un- 
cultivable, as we are informed that the plaintiffs have cultivated 
all that they can ; and we gather that they claim the right to use 
this uncultivable portion as a mera, and to cut brushwood on it. 
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SMITH, C.J. We have to decide whether this tract of land has been wrongfully 
MIDDLE- <i®li°i^*^©d *s State forest by reason of the registration in the plain- 
TON. J. tiffs' name. 

Loizo^^ There is no doabt that the tract of land in question is forest 

AND OTHEES land within the meaning of Article 1 of the Forest Delimitation 

The Pkinci- Ordinance of 1881, and unless it is the * private property ' of the 

^^Opwceb^^ plaintiffs, it has been, rightly delimited unrler that Ordinance. 

The term * private property ', is not a very felicitous one ; but at 

the time the law was framed, the distinctions between the different 

kinds of property were probably not so well understood as they 

are naw, and we think that the meaning of the term is " property 

which is properly registered in the plaintiffs' name," or perhaps 

property which they are entitled to have registered in their names. 

What then is the meaning of the kotchan relied on by the plain- 
tiffs, and does it make the tract of land claimed by them their pri- 
vate property within the meaning of the Ordinance ? 

It is perfectly clear that whatever the extent of land intended 
to be ceded to the plaintiffs, the possession of it was granted in 
order that it might be cultivated, and that tithe should be paid on 
its produce. We cannot believe that it was the intention of the 
State to concede to the plaintiffs, under a kotchan which in express 
terms asserts that the land is fit for and is to be cultivated, a very 
considerable extent of land which cannot be cultivated at all. The 
boundaries mentioned in the Land Registry Office registers, 
especially the older registers are very loosely stated ; in the 
absence of any natural or artificial boundaries must necessarily 
perhaps be so. Taking the present case as an example, a 
considerable extent of cultivable land appears to be bounded 
on one side only by a still more considerable extent of 
uncultivable land, with, so far as appears, no natural 
boundary to mark off the one from the other. In our opinion, a 
fair and reasonable construction of a grant of the right of posses- 
sion of land for the purposes of cultivation, lying within boun- 
daries which include both kinds of land, would be, that it is a 
concession of the right of possession of all the land included 
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within the boundaries which can be cultivated, and that it does SMITH, C.J. 

k 
not include such of the land as cannot be cultivated. If it were middlE- 

intended to include forest or mera, a proper registration should ■^^^» *^- 

have been effected; but the concession is expressly limited to land Hj. Louka 

fit for cultivation and to be cultivated. ^j^u others 

V, 

We think that we should give the utmost effect to this registra- The Pbinoi- 
tion that we can, and we do this by holding that it conferred on offices 

the plaintiffs the possession of so much of the land, as is comprised 

within the boundaries stated, as can fairly and reasonably be des- 
cribed as cultivable land. 

If this be the proper construction to be placed upon the kotchan, 
the question as to whether the uncultivable portion has reverted 
to the Government does not properly arise; but if it can be assumed 
that under this kotchan, the State purported to grant to the plain- 
tiffs the whole extent of land included within the boundaries men- 
tioned, we are of opinion that under the circumstances of the case, 
the Government is entitled to amend the registration in the plain- 
tiffs' name, and to include this uncultivable land bearing forest 
treeB, within the State forest. 

The District Court decided that the Government were bound to 
take legal proceedings to set aside the registration in the plaintiffs* 
name before this could be done. 

We are of opinion that this opinion was not well founded, and 
that the registration in the plaintiffn* name could be amended, and 
the land included within the State forest, without any legal pro- 
ceedings having first been taken. 

It appears from what was stated at the trial in the Court below, 
that at the recent registration of the village lands where the tract 
of land in dispute is situate, the Defter Khane officials registered 
in the plaintiffs* names all that portion of the land comprised in 
the kotchan of 1288 that was cultivable, with the possible exception 
of the small piece marked on the plan with a cross, and which, ac- 
cording to the evidence adduced for the plaintiffs, was cultivated 
up to a few years ago. It would appear therefore, that at the pre- 
sent time, the registration in the plaintiffs* names had been already 
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SMITH, CJ. amended, by exclading therefrom the tract of land which is ad- 
MIDDLE- ™^^^^ ^^ ^ onsosceptible of cnltivation, and which was sabse- 
TON, J. qnentl J delimited as forest. 

^Loizo^ It appears therefore, that by virtne of this new registration the 
AWD OTHEBS plaintiffs are no longer registered as the possessors of this piece of 
The Pbinci- ^^^ that they now claim, and have no right to withstand its deli- 
PAL Forest mitation as State forest, and that there are no farther proceedings 

which conld be taken, or are necessary to be taken on the part of 

the Government, before including this piece of land within the 
forest. 

This action on the part of the Government appears to as to be 
justified by the emimames that were referred to both in the Coart 
below and in this Court. 

With regard to these emirnames we may remark that it was con- 
tended, that whatever effect they might be held to have, they were 
subsequent in date to 1288, and therefore could not effect the re- 
gistrations in question in this case. 

We have perused them, and they appear to us to have, and be in- 
tended to have, a retrospective effect. They are instructions is- 
sued to the officials of the Defter Khane, as to the course they 
should pursue, principally with regard to forest lands which had 
been wrongly registered. It has been contended that these emir- 
names have not the force of laws ; but they are orders emanating 
from Constantinople, which the officials, to whom they are addres- 
sed, would be bound to carry out, and it appears to us that they 
clearly lay down the principle, that where immoveable property 
has been wrongly registered, the Government will insist on their 
right to amend their registrations, so as to prevent the acquisition 
of rights of property, which had been conceded either by mistake 
or by fraud , 

We would particularly refer to the emirname of the 22nd Sep- 
tember 1290, which recites that in many cases it has been ascer- 
tained that forest lands have been wrongfully registered as arazie 
mirie, and directs officials at the Yoklama then being made, to re- 
ject claims to forests not sustained by the proper titles. If any 
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such registrations were so amende.l by the officers of the Defter SMITH, C.J. 
Ehane, in pursuance of the instructions contained in the emir- vm^^iT ^:^ 

ill ID DljUi- 

name, we are not aware that the person affected by the amend- TON, J. 
ment of the registrations, would formerly have had any redress^ Hj.^^ka 
though it is possible that he might now be entitled to bring an ac- Loizo 

AND OTHERS 

tion against the Government under Clause 44 of the Cyprus Courts v. 

of Justice Order 1882, if he could establish that the registers Jf " for^Tt 
had been wrongly amended. If a Yoklama took place of the lands of Officer 
the village where this tract of land in dispute is situate, and if this 
land would have been registered as forest by the Ottoman Govern- 
ment, we have no doubt that the officials carrying out the Yeklama 
should, in pursuance of their instructions, have amended the re- 
gistration, by excluding from it so much of the land conceded to 
the plaintiffs for the purposes of cultivation, as was not susceptible 
of being cultivated, and had forest trees upon it. 

There does not appear to be in the Ottoman laws relating to 
the forests, any definition of the word " forest ; " but we see no 
reason to suppose that uncultivable land bearing forest trees would 
not under that law have been held to be forest, and it undoubtedly 
falls within the definition in the Delimitation Ordinance of 1881. 

We see no reason in principle why if such corrections may thus 
be made in the case of woods and forests, they should not be made 
in other cases ; and where we find that under a concession of land 
for the expressed purpose of being cultivated and in order that 
tithe should be paid, a large tract of land is claimed that cannot be 
cultivated, but can only be used for pasture ground or forest, we 
have little doubt that the officials of the Defter Khane would, in 
virtueof their instructions, have amended the registration, and that 
they still have the right to do so. 

It appears to us to be contrary to the whole spirit of the Turkish 
Land Code and the official regulations, that a person should be al- 
lowed to hold, under a registration which entitles him to the pos- 
session of land for the purpose of cultivation, land which cannot 
be cultivated, and for which if the possession were granted to him, 
be ought to pay the equivalent of tithe. 
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SMITK, CJ. We see nothing in the law which compeU the Government to 

MIDDLE- ^^^^S 21^ action to set aside a registration of its own which is mis- 

TON. J. taken or wrong ; and we are of opinion that it was competent for 

Hj. T.ouka ^-te officials of the Defter Ehane at the new registration of the 

.*Tj'^^m««.»o lands of the village, to exclude from the plaintiffs' registration so 

AND OTHEBB 

V. much of the land as was not susceptible of cultivation. We think 

Thb Princi- 
PAL Forest ^^^t it is clear that in every^ case the Government could not be 

Officer bound to bring an action to set aside their own regis*ratlon. For 
instance where a concession of mevat land has been made, and the 
land had not, within the three years specified in Article 103 of the 
Land Code, been broken up, the Government could cancel the re- 
gistration and grant a new con3ession of the land to some other 
person. 

Though not necessary for us to decide, we may remark that the 
argument addressed to us by the respondent's counsel, that if the 
land had become forfeited to the Government by reason of non- 
cultivation, the proceedings contemplated by Law XIV. of 18S5 
must be complied with, and that the land mur^t under clause 3 he 
offered by the Government to the plaintiff at its equivalnnt value, 
does not appear to us to be well founded. The application of that 
law is expressly confined to cultivable land, and with the excep- 
tion of the small piece to which we have before referred, it ia ad- 
mitted that the tract of land claimed by the plaintiffs cannot be 
cultivated. The other argument addressed to as by the respon- 
dent's counsel, that the possession of forest may be granted by 
tapou, and that the person having the possession may clear the 
forest and cultivate the land is correct ; but Art. 19 of the Land 
Code no doubt intends that the forest shall be registered as forest 
land, and it does not affect the present case. 

We have referred to the case of Hadji Yanni Ekonomou and 
othei's v.The Queen's Advocate (not reported) quoted by the Respoa- 
dent's counsel, but it is quite distinguishable from the present case. 
In that case the plaintiffs were the owners of a chiftlik held under a 
separate kotchan, which it was admitted was a valid kotchan,and one 
which the plaintiffs were entitled to have exchanged for tapou 
kotchans. A tract of land which was proved to be within the 
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boundaries of the chiftlik, was claimed by the Government as for- SMITH, C.J. 
feited by reason of non-cultivation. The plaintiffs proved that the mid[>LE- 
land 60 claimed had never been cultivated and has always TON. J. 
been used as met a, and the Supreme Court decided, that as the hj. Louka 
grant of a chiftlik might include both arable land and pasture, _J'^'f2««- 

^ ^ r » ^jju OTHERS 

and as there was abundant evidence that the land claimed had al- v. 

The PrincsI" 
ways been used as mera, the plaintiffs were entitled to continue p^^ Fobest 

so to hold it, and that consequently it could not have been forfeited Oi^ficbb 

by reason of non-cultivation. 

For all these reasons we are of opinion that the objections of the 
plaintiffs to this delimitation must fail, except with ergard to the 
piece of land which has been cultivated and to which we have al- 
ready adverted. 

If it is the intention of the Government to assert any rights over 
this piece of land, it appears to us that the proceedings pointed out 
by Law XVI. of 1885 should be taken. 

We consider on the evidence before us at present, that it should 
not have been delimited, and <»ur judgment will be, that the appeal 
be allowed, and the claim of the plaintiffs dismissed, except as re- 
gards this piece of land. Unless the defendant consents to exclude 
this piece of land from the State forest, we must have the neces- 
sary information supplied to us, in order that we may by our judg- 
ment direct it to be excluded from the delimited forest, or if there 
is any dispute as to its area, evidence must be adduced before uS} 
to show what it is. 

We may add in conclusion that there does not appear to us to be 
any hardship in this case. 

The State conceded to the plaintiffs the right to possess and cul- 
tivate 150 donums of land, and even allowing for a difference 
between the customaiy aud the legal size of the donum, the plain- 
tiffs have actually the possession of considerably more than was 
conceded to them. 

Haying regard to the circumstances of the case we shall make 
no order as to costs. 

Appeal allowed. 
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SMITH, CJ. [SMITH, C.J. and MIDDLETON, J.] 

MIDDLE. ELENI DIMITRI HADJI PETRI FOR herself and 

^^892^* ^® GUARDIAN OF THE INFANT CHILDREN OF 
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DIMITRI HADJI PETRI DECEASED Plaintiffs 

V. 

HADJI EPHROSYNI HADJI GLIGORI FOR herself 

AND AS GUARDIAN OF THE INFANT CHILDREN 

OF HADJI GLIGORI PARASKEVA deceased 

Defendant 

Joint purchase op immoveable proparty — Reoibtration in name op 

. one purchaser only — Death op purchasers without amendment op 

registration— Sale in execution op jointly purchased property fob 

debt of the purchaser in whose name it was registered — Rights 

and liability op the deceased purchasvt's heirs. 

-4. and B. jointly puvchated a thart in a ChiftliJt^ each contributing half the 
purchase money. For some reason not known^ this share was registered in the 
name of B. A, and B. equally shared tJie produce of the property during their 
lifetime^ B. at the eonstant request of A. promising to get th€ registration 
amended J by causing the property to be registered in their j&int names. B. died, 
and subsequently A. died without the registration having been so amended. 
After A.'s death the whole share of the Chiftlik as registered in B.'s name, was 
sold in execution^ for tlie debt of B. without any claim or apparent objection on 
the part of A.'s heirs. 

In an action brought by the heirs of A. to recover the amount oftlie purchase 
money paid by him, 

Held : (reversing the decision of the Court below) that they were not entitled 
to recover this sum, but only one half of the proceeds realized by the sale of tlie 
property. 

Appeal from the District Court of Kyrenia. 

Diran Augustin, {Artemis with him) for the Appellant. 

Pascal Cons tan tinides for the Respondent. 

The facts and arguments sufficiently appear from the judgment. 

Judgment: The claim of the plaintiff, as expressed in the writ 

Feb. 20 of summon?, is to the following effect : the plaintiff claims that 

the defendant should cause to be registered in her name, the one 
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half of a fifth share of the Vassilia Chiftlik, which had been pur- SMITH, C.J. 

chased in partnership with Hadji Gligori Paraskeva deceased, each' ^tt^^t ^ 

having paid one half of the purchase money, and which is now TON, J. 

registered in the name of Hadji Gligori Paraskeva only, who on eleni 

the 21st March 1890 attempted to register it in his name, but died J^^^^'*'^^ 

before he could carry this out. In the alternative, the plaintiff v. 

Hj. Kpi 

SYNI 1 

Gligobi 



claimed £150 the equivalent value that had been paid. syn'/hT' 



The circumstances of this case appear to be that in the year 1881 
the Vassilia Chiftlik was sold, and purchased by different persons 
in undivided shares. Hadji Gligori Paraskeva and Dimitri Hadji 
Petri, the husbands of the defendant and plaintiff respectively, 
who are now both deceased, were the purchasers of one undivided 
fifth share for the sum of 50,000 piastres. 

For some reason or other this one-fifth share was registered in 
the name of Hadji Gligori Paraskeva only. It is not easy, on the 
evidence before us, to come to any conclusion as to the reason why 
this registration was so effected. The witness Yanko Dimitriades 
says that " Dimitri Hadji Petro was absent when the kotchans 
"were issued, so Hadji Gligori was registered as owner and got the 
" kotchans." 

Hadji Panayi Paraskeva says that he was present when the re- 
gistration was effected, and that Dimitri was absent; that he heard 
plaintiff's father tell the " Registrar " to register half the share in 
Dimitri's name and half in Gligori*s, bat that he declined as Di- 
mitri was not present. Hadji Nicola Solomonides says he was pre- 
sent when the title deeds were issued. " Dimitri allowed it to be 
" registered in Gligori's name to save expense. Dimitri was pre- 
" sent at the registration when Gligori was absent at Kykko — I am 
sure of it." He afterwards says that he cannot remember as to 
this latter fact. In cross examination he says : " Gligori was at 
" Kykko on the 8th September when we got the kotchans, and Di- 
" mitri was here in Kyrenia — I got all the kotchans." 

It is difficult on this evidence to come to any decision, as to 
what was the intention of the parties, as to the form in which the 
registration should be effected ; that is to say, whether the inten- 
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tion was, that the one-fifth share should be registered in Gligori*8 
name only, or whether Dimitri had not authorised this to be done, 
and the registration was effected m Gligori's name, entirely owing 
to the fact that he (Dimitri) happened to be absent at the time. 
There is no suggestion in the case, that the registration was effected 
fraudulently. 

The evidence further shews that Dimitri from time to time re- 
quested Gligori to cause the half of the fifth share to be registered 
in his name, and that Gligori said that he would do so ; but no ac- 
tive steps were taken by Dimitri to cause the registration in the 
name of Gligori to be amended, so as to show that he was the 
owner of the half of the fifth share of the chiftlik. 

Matters remained thus down to the year 1890, the two men di- 
viding the profits of the chiftlik between them. About a month 
before his death, Gligori, being ill at the time, on the 21st March 

1890, executed the document which was put in evidence in the 
District Court. 

This document was a power of attorney appointing Mr. Artemis 
the attorney of Gligori, for the purpose of effecting a transfer of a 
half of the fifth share of the chiftlik into the name of Dimitri 
Hadji Petri. No steps were taken under this document, and about 
a month after its execution Gligori died. We should have sup- 
posed that the death of Gligori would have forcibly brought home 
to the mind of Dimitri, the necessity that existed for his taking 
some steps to get the registration amended ; but apparently mat- 
ters were allowed to go on as before down to the time of his death, 
which occurred on the 8th or 9th May 1891. On the 15th July 

1891, this action was brought ; but from some cause or other it 
does not appear to have come on for hearing until the month of 
May 1892. It appears that at this date, the one-fifth share of the 
chiftlik had been sold, in satisfaction of a debt of Gligori Hadji 
Paraskeva's. There is no evidence as to the date of this sale, 
though we are informed that it was subsequent to the date of this 
action being brought. 

The -District Court considered that it had been established that 
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the two men had purchased the one-fifth share of the chiftlik in SMITH, C.J. 
partnership, and decided that the defendant was liable to pay to mI'>i)LE- 
the plaintiff 25,000 piastres, being ap] arently the sura which the TON, j. 
plaintiff's husband had paid as his share of the purchase money. Klbni 

DiMITKI 

Against this judgment this appeal is made. Hj. Petri 

IJ T I*' p 11 R ft » 

It is contended for the Appellant, that this was a pale of immo- gyxj Hj. 
veable property which had not been perfected, as far as Dimitri Gligobi 
was concerned, by registration in his name ; and that as Gligori 
had never interfered with Dimitri 's possession of the property, he 
would have had no right of action asrainst Gligori, had both been 
alive, and consequently that the plaintiff who represents him, can 
have none : that Dimitri, had he been alive could have brought 
no action for the purpose of causing his half of one-fifth of 
the chiftlik to be rejristered in his name ; that the share having 
now been sold, the plaintiff who made no effort to get the sale of 
the share stopped, is now precluded from setting up her claim, 
and that the loss has been occasioned by the fault or neglect of 
Dimitri alone in not getting his share registered in his name. It 
was further contt^nded that in the event of the plaintiff being held 
entitled to recover anything, she could at the most only recover 
the one half of the price for which the share was last sold ; viz 
the half of £135. 

For the Respondent it was contended that as soon as Dimitri 
had become aware that the fifth share of the chiftlik had been re- 
gistered in Gligori's name, he asked him to register one half of 
his fifth share in his name ; that Gligori had recognised the right 
of Dimitri so to have the half registered, and had given a power 
of attorney for the purpose ; that this was not a cas© between 
vendor and purchaser, where property had purported to be 
sold without registration, but a case where one of two partners, 
each of whom had paid half of the purchase money, had procured 
the property to be registered in his name alone; that as the pro- 
perty had now been sold to satisfy the debts of the partner in 
whose name it had been registered, the plaintiff was entitled to 
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SMITH, C.J. recover the 25,000 piastres, which her husband had paid for his 

MIDDLE- ^^^^^ ^^ ^^^ property. 
TON, J. 
^^ With regard to these contentions, we may remark, that we agree 

D^MiTKi ^^ ^^^ argument that this is not an action between vendor and 
Hj. Petri purchaser, and that consequently the questions which arise be- 
Hj. Ephro- tween such persons in cases of sales which have not been p«^rfected 
Glioom ^^ registration, do not appear to us to arise in this case. 

We have to decide in this case what are the respective rights of 
the persons who jointly purchase immoveable property, where the 
property so purchased is registered in the name of one of the 
purchasers only and, has subsequently been sold in satisfaction of 
his debts. 

It appears to us that the property may have so been registered 
under one of three circumstances. It may have been register- 
ed by fraud of the person obtaining registration, it may have been 
registered by mistake, or it may have been registered with the 
consent or approval of the other person. In the present case there 
is no suggestion that there was any fraud on the part of Gligori in 
getting the property registered in his name. 

It is not easy to determine on the evidence adduced in this case, 
whether Dimitri authorised the registration in Gligori's name of 
the property they bought in partnership, or whether it was so re- 
gistered by mistake. If it was registered by mistake, we think 
there is no doubt, that in case Gligori refused to consent to an 
amendment of the registration, the Courts would have ordered 
such an amendment, had Dimitri brought an action claiming an 
amendment, on the ground that he had jointly purchased with 
Gligori, and had paid half the purchase money. 

We think it is a fair deduction from the evidence adduced be- 
fore the District Court, that Dimitri did not authorise Gligori to 
have the property registered in the name of the latter alone, and 
that however negligent he may have been in asserting his rights to 
have the registration amended, he never acquiesced in such a re- 
gistration, as the evidence shows that from time to time he re- 
quested Gligori to cause the registration to be amended, by show- 
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ing both of them as the owners of an undivided half of the fifth SMITH, C.J. 

of the chiftlik. If this be the correct view of the evidence, it ap- m^q^t ^ 

pears to follow that the right of Dimitri, and of the plaintiff after TON, J. 

his death, to have the registration amended still subsisted, and was ErENi 

in existence when this property was put up for sale in satisfaction I^imitri 

of Giigori's debt, and we are of opinion that this was the only v. 

Hj. Kp 

SYNI 

Gligori 



right the plaintiflE then had. ^synI^hT' 



Down to that time we can see nothing in the circumstances of 
chis case that would have entitled Dimitri, or the plaintiff after 
his death, to maintain an action against .either Gligori, or the 
defendant after his death, for the recovery of the 25,000 piastres 
paid by Dimitri as his share of the purchase moneys of this one- 
fifth of the chiftlik. 

To what extent, ther, have the rights of the parties been altered 
by the sale of this property in satisfaction of Gligori's debt ? 
The rights of the plaintiff may be considered from two points of 
view viz : her right as regards the property itself, and her rights 
against the defendant as the representative of Gligori's estate. 

With regard to her rights against the property, whatever they 
may be, it is clear that the property, having passed out of the 
legal possession of the defendant, these rights, if indeed any still 
exist, cannot be enforced in this action. The property having 
been sold, the plaintiff's claim against the defendant to have the 
registration amended falls to the ground ; but although it is not 
necessary for us to express our views about it, it appears to us con- 
venient that we should do so. It appears to us, however, that al- 
though Dimitri had not expressly authorised or entirely acquiesced 
in the registration in Gligori's name, he had knowingly allowed 
the registration to subsist for a considerable number of years 
without taking the proper steps to get it amended ; and we con- 
sider, that as against a bona fide purchaser, without notice of the 
right to be registered as part owner, he would be estopped from 
setting up any claim to the property itself. He must be taken to 
have acquiesced in any of the consequences that might ensue from 
allowing the registration in Gligori's name to subsist, and con- 



Digitized by VjOOQIC 



SMITH, C.J 

MIODLK- 
TON, J. 

Eleni 

DiMITRI 

Hj. Pbtbi 

r. 
Hj. Ephbo- 

BYNI Hj. 

Qlioobi 



114 

sequently to have acquiesced in the right which sach registration 
conferred on Gligori, namely the right to convey the legal owner- 
ship of the property to another, or the liability of the property to 
be sold in satisfaction of Gligori*s debts. The fact that the pro- 
perty has thus been allowed to pass into the hands of a third per- 
son is owing to the neglect of Dimitri and the plaintiff alone. 
Dimitri ought years ago to have taken the proper steps to protect 
his own title; and even when his attention must have been called 
to the necessity of doing so, when the interests of third persons 
became involved, that is to say, when Gligori died and the right 
to be registered as the owner of the property devolved upan his 
heirs, Dimitri still took no steps, but allowed matters to remain 
on the same footing as before. 

We are therefore of opinion that on the sale, the rights of the 
plaintiff to the property became extinguished by the negleat of 
her predecessor in title and herself ; ani we therefore proceed to 
consider what rights, if any, arose and be.ume vested in her, to 
claim a return of the purchase m )ney paid by her husband, from the 
estate of Gligori. With regard to this, it appears to us to have been 
established that Dimitri paid 25,030 piastres for his share in the 
property, and that his right to be registered as the owner of one 
half of the fifth share in the chiftlik was always recognised by 
Gligori, the power of attorney to which we have alluded being 
conclusive on this point. 

We have thus a property registered in the name of one of two 
joint purchasers, each of whom has contributed half the purchase 
money, sold in satisfaction of the debt of the registered owner ; 
we find the registered owner expressly acknowledging that the 
other is entitled to be registered as the owner of one hali share, 
and we find, so far as a})pears from the evidence, that the heirs of 
the registered owner allow the property to be sold without any 
notice to the person who is entitled to be registered. 

We are therefore of opinion that the defendant by allowing the 
sale of property which as between herself and the plaintiff, she 
acknowledged to be the property, of the plaintiff, has rendered 
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Jierself liable to repay to her half the value of Bu:;h property, on SMITH, C.J. 

the general principle that where the property of one person has vrTrfj^r ^ 

been lawfully seized and sold in satisfaction of the debt of another, TON, J. 

the former is entitled to recover the value of it from the latter. Eleni 

We are therefore of opinion that the plaintiff in this action is Dimitri 

Hj. Petri 
entitled to recover from the defendant half the value of the pro- r. 

perty, that is, half of the price fetched at the sale. According to ^gY^/* hT* 

the evidence, the property was sold for £135, and the defendant Gligori 

must therefore be ordered to pay, in her representative capacity, 

£67. 10s. to the plaintiff, and th« judgment of the District Court 

must be varied by directing this sum, and not 25,000 piastres, to be 

paid. We are unable to discover any principle on which the sum 

of 25,000 piastres could be recovered. Any loss that may have 

been sustained by Dimitri's estate is entirely owing to his own 

neglect, and perhaps to that of the plaintiff. 

In conclusion we may remark, that the case has occasioned us a 
great deal of difficulty, and we ha^e come to the conclusions stated 
above with some diffidence. We have felt considerable doubt as 
to whether we ought not to hoi i that the rights of the plaintiff 
were rights against the property only, and not against the de- 
fendant ; that the plaintiff's only right was to claim an amend- 
ment of the registration, and that either that right still subsisted* 
and could be enforced under Article 13 of the Law on Forced 
Sales, if she were able to show any valid reasons why she had not 
taken proceedings to stay the sale before it was concluded ; or that 
by not taking measures to stay the sale of the property, she must 
be held to have lost all rights which arose under the joint transac- 
tions between Dimitri and Gligori. 

As to costs we think that each party should bear her own costs 
of this appeal. 

Appeal dismissed. 
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SMITH C.J. [SMITH, C.J. AND MIDDLETON, J.] 

MIDDLE- MICIIAIL HADJI PETRO AND OTHERS Plaintiffs, 

TON, J. v. 

1893 

TOGLI YANNAKI Defendant 



Feb. 20 



Jurisdiction — Cyprus Courts op Justice Order 1882 § 28 — Discretion 
OF Court ab to granting an injunction — Claim for injunction and dam- 
ages LESS THAN €5 — ISOLATED ACT OP TRESPASS — SUPREME COURT TO DRAW 
INFERENCES OF FACT — RULE 21 OF ORDER XXI., RULES OF COURT 1886. 

Ill an artion hffore a Dhtrirt Court ihe plaintiff riaimed an inivn'*tion and 
damagen lea than £5 for an tJtohitrd art oftre^jmnt. Tin* Tii^trirt Co'irt rffvsted 
to gran* the injunrtion on the ground that there wax no claim of right on the 
part of the defendant, and diamiy-ted the elaim for damage:t as being within the 
Jurijtdicfion of a Milage Judge and without tht^ jurisdiction of the Dixtriet 
Court. 

Held: (rererKimi in part the judgment of the hixtriet Court) that it wai 
competent for the District Court to refuss to grant an in') unction where no elaim 
of right was set up nor ang intention shewn to repeat the act of trespass ; hut that 
the Court wax wrong in refuxing to ent4>rtain the claim for damages, on the ground 
that such a claim wan incident to the injunftion and necessary to avoid a multi- 
plicity of suits. 

Appeal from the District Court of Nicosia. 

The facts of the case appeared to be, that on the nigrht of August 
16th 1892, the defendant dammed up a channel in such a way as 
to prevent water, of which the plaintiffs claimed the right of user, 
reaching their land, and thereby doing them damage to the esti- 
mated extent of 16 shillings. The defendant denied obstructing 
the water as alleged, and also that the damage amounted to the 
sum claimed. No claim of right was set up on the part of the defen- 
dant, nor was evidence given showing an intention to repeat the act. 

The District Court after hearing the evidence offered on both 
sides, gave judgment dismissing the plaintiffs' claim. 

The plaintiffs appealed. 

Divan Augusiin for the Appellants. 

Plaintiffs proved both the interference and damage. No plea of 
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want of jurisdiction was raisel by the defendant. The Court SMITH, C.J. 
below was wrong in saying it had no jurisdiction, and should have middlE- 
gjanted the injunction as claimed. TON, J. 

Economides for the Respondent. Petro and 

OTHERS 

The question of jurisdiction was raised in the District Court, and v. 

the District Court were right in not granting an injunction. This yannaki. 

is an isolated case of trespass, and not one in which an injunction 

should be granted. As regards the damages, they were not proved, 
and even if they were, the District Court is debarred from enter- 
taining such a claim. 

Judgment : The plaintiffs are the owners of certain water rights 
at Kj'threa, and bring this action against the defendant, claiming 
an injunction to restrain him from interfering with the water and 
16^ - damages. 

It is alleged on behalf of the plaintltl's, that on the night of the 
16th August, the defendant obstructed a channel, and caused the 
water which would have gone to the plaintiffs' fields, to be con- 
ducted elsewhere. 

At the settlement of the statement of the matters in dispute, the 
defendant without setting up any claim of right to the water, 
simply denied that he had interfered with it, and did not admit 
the amount of damages claimed by the plaintiffs. 

The case came on for hearing and witnesses were heard on 
both sides. 

From a perusal of the notes of the President of the District 
Court headed " judgment," it appears that the action was " dis- 
missed with costs, on ground of want of jurisdiction." 

We gather, though it is nowhere expressly stated, that the Court 
came to the conclusion, that as the defendant set up no claim of 
right to the water, but had merely interfered with it on one isolated 
occasion, the plaintiffs were not entitled to an injunction, and that 
as the damages sought to be recovered were only 16'-, the claim 
for them ought to have been brought before a Village Judge, and 
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that the District Court had no jurisdiction to entertain the claim 
for them, and judgment was accordingly given for the defendant. 

Against this judgment the plaintiffs appeal, and it is contended 
for them, that an act of interference on the part of the defendant 
was proved, and therefore they are entitled to the injunction they 
claim ; and that as the damages were the direct consequence of the 
defendant's act, they are properly claimed in this action. 

We are of opinion that the Court below was justified in refus- 
ing an injunction in this case. An injunction is an extremely 
convenient remedy to prevent irreparable damage, or to suppress 
multiplicity of suits ; but we see no reason why the Court should 
have granted an injunction in this case, where one isolated act of 
the defendant is complained of, where he does not set up any 
claim to use this water as of right, and where the plaintiffs have 
an adequate remedy in damages. Had there been a claim of right 
on the part of the defendant, or had there been evidence, from 
which the Court could reasonably infer, that there was any in- 
tention on his part to repeat the act complained of, or pn^able 
ground for believing that the act would be repeated, then the 
plaintiffs might have been entitled to an injunction. 

If the defendant's act itself showed that he intended to set up a 
claim of right, it would have been sufficient ground for an injunc- 
tion ; but the mere taking of a quantity of water on one occasion 
only, is not an act of such a nature as to shew his intention of as- 
serting any claim of right, or of repeating the act. 

We are therefore of opinion that the plaintiffs' claim for an in- 
junction was rightly refused in this case. 

There remains now to be considered, whether the Court was 
right in rejecting the claim for damages, on the ground of want of 
jurisdiction. 

The claim for an injunction could not have been brought before 
a Village Judge, and the question we have to decide therefore is, 
does the fact, that one portion of a claim, rightly brought before 
the District Court was dimissed, disentitle the Court to give judg- 
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meut on another portion of th^ claim arising from the same cause SMITH, C.J. 
of action, which might have been brought before a Village Judge? 3|idq[^|5. 
In our opinion, the claim for damages was incident to the claim TON, J. 
for an injunction. Had the plaintiffs' claim been, as it might have michail Hj. 
been, an action claiming an injunction, and damages genemlly, ^^3fo^t?^ 
without specifying the amount, there would have been no question 
as to the jurisdiction, even though only one shilling damages were 
proved. If the plaintiffs had succeeded in establishing their claim 
to an injunction in consequence of the wrongful act of the defen- 
dant, in our opinion, the Court would have jurisdiction to award 
damages, occasioned to the plaintiffs by that wrongful act, even 
though less than £5 were claimed ; and we do not see that the 
fact that the plaintiffs do not succeed in establishing their right 
to an injunction, takes away from the District Court the jurisdic- 
tion which they would have had, if the claim for an injunction 
had succeeded. The cause of action is the same ; and we do not 
think that the intention of the Cyprus Courts of Justice Order, 
1882, is that a person should be driven to bring two actions in two 
sepaiate Courts, in respect of the same cause of action. If the 
causes of action had been entirely distinct, the case would be dif- 
ferent. If the plaintiffs for instance had claimed an injunction, 
and £3 due on a promissory note, we think the Court would have 
been right in dismissing the latter claim as not within their juris- 
diction. We are therefore of opinion that the District Court had 
jurisdiction to entertain this claim for damages. 

There does not appear to be any finding by the District Court 
on the facts ; but under order XXI. r. 21. the Supreme Court 
has power to draw inferences of fact, and to give any judgment 
which it shall appear to the Court ought to have been given. It 
appears to us to have been established, that the defendant did take 
this water as alleged by the plaintiffs, and that they have suffered 
the damages they state, amounting in the aggregate to 15s. 4^ c.p. 

With regard to costs, as the Appellants only succeed on the 
minor part of their appeal, we think that each party should bear 
their own costs of appeal. With regard to the costs in the Court 
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SMITH, C.J. below, as the plaintiffs might have brought the claim, on which 

MIDDLE- ^^^'^^ they have succeeded, before a Village Judge, we shall direct 

TON, J. the defendant to pay their costs on the scale allowed before a Vil- 

MicHAiL Hj. lage Judge. The judgment of the District Court must therefore 

^^^^2^t^^ be reversed, and judgment entered for the plaintiffs for 15s. 4i c.p. 

V. with costs on that scale. 

Yannaki. Appeal allowed 



SMITH, C.J. 
& 

MIDDLE- 
TON, J. 

1893 

Feb. 20 



[SMITH, C.J. AND MIDDLETON, J.] 
MEHMET SALAHI Plaintiff, 

IK 

AHMET HOULOUSSI, as Mouhassebedjt of evkaf, 

Defendant. 

MOUHASSEBEDJI OF EVKAF — POWERS AND DUTIES OF — ILAM OF ShEBI 

Court — Institution to Jihats— Delegates of Evkaf— C. C. J. 0., Il82. §39 
— The Civil Procedure Amendment Law of 1885 section 80 — Law op 
16 Sepher 1290 — Law of 19 DjEMAZtrEL-AcHiR 1280 — Annex to the Con- 
vention between Great Britain and Turkey of the 4th june 1878. 

Th^ Mouhassehedji of Evkaf has not the ])ower to institute a person to a vacant 
Jihat even although the Ham of the Cadi of Cyprus declares such a person to be 
lawfully entitled to hold the office. 

An 11 am of the Cadi of Cyprus recorded that the office and duties appendant to 
a certain Jihat, had been thereby conferred on the plaintiff. The defendant when 
called upon to do so, declined to confer the said offiee on the plaintiff on tlie ground 
that as Mouhassebedji he had not tlie power. 

Held : that the Court would not enforce such an Ham by imprisoning the de- 
fendant, as it was clear that in his capacity of Mouhassebedji the defendant had 
no power to institute the jdaintiff to such office. 

Appeal from the District Court of Nicosia. 

The plaintiff applied to the District Court, to enforce an Ham of 
the Cadi of Cyprus according to the provisions of section 39 of the 
Cyprus Courts of Justice Order 1882, and section 80 of the Civil 
Procedure Amendment Law of 1885. 
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The District Court dismissed the application, and the plaintiff SMITH, C.J. 
appealed. MIDDLE- 



The facts and arguments sufficiently appear from the judgment. 
Pascal Constantinides for the Appellant. 



TON, J. 



Mehmet 
Salahi 

V. 

Ahmet 
Law, Q, A., for the Respondent. Houloussi 



Judgment', This is an appeal from an order of the District i893 



Court of Nicosia, dismissing an application made by the plaintiff 
to enforce obedience to an order made by the Sheri Court of 
Nicosia, under the pronsions of clause 39 of the Cyprus Courts of 
Justice Order 1882. 

The action was brought by the plaintiff against the defendant, 
as Mouhassebedji of Evkaf, claiming that the offices of Keeper, 
Trustee and Superintendent of the Tekke of Aziz Effendi be given 
to the plaintiff, and that the properties add Vakoufs belonging to 
the said Tekke, being in the possession of Ahmet Houloussi Ef- 
fendi, the Mouhassebedji, be returned to the plaintiff. 

According to the Ham given by the Cadi of Cyprus, it appears 
that on the hearing before the Sheri Court, the question as to 
whether the plaintiff was entitled by right of descent to the offices 
he claimed was gone into; and the Ham decided that " the said of- 
" fices together with the duties appendant thereto, have been con- 
^^ ferred on the said Salahi Effendi and that the matter has been 
*' recorded accordingly." 

An application was then made to the District Court to enforce 
this Ham in the manner provided by clause 39 of the Cyprus 
Courts of Justice Order 1882. 

The District Court appear to have had doubts as to whether it 
could be enforced against the defendant, but directed that an en- 
dorsement as required by sub-section 1 of the clause above referred 
to, should be made on the Ham, and that the copy so endorsed 
should be served on the defendant. 

The defendant having apparently failed to comply with the 
Ham, an application was made for an order on the defendant to 
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SMITH, CJ. show cause why he should not obey the order of the Sheri Court. 
MIDDLE- We assame that this was intended as a proceedinfir under subsec- 

TON J r o 

_J_ ' tion ii. of clause 39 of the Order in Council, though it should have 
Mehmbt \yeen in form an application for an order on the defendant to show 

V. cause why he should not be punished for his disobedience. 

Ahmet 
Ho uLou ssi rpij^ defendant appeared in obedience to this order, and was ex- 
amined on oath. 

He states in his evidi^nce that he is Mouhassebedji of Evkaf ; 
that the offices and duties which he is ordered to deliver up to the 
plaintiff are not in his hands : that " appointments to Evkaf are 
" not in his hands ; that if this Court were to order him to give 
*' them up to Salahi Effendi he could not do so.*' He also states 
that he "as Delegate of Evkaf with the British Delegate. has 
"control over all Vakouf properties in Cyprus, including the 
"Tekke." 

After hearing this evidence the Court declined to make any 
order. The note of the President of the Court runs, " On this 
" evidence the Court considers that it is unable to give its order 
" for execution, as it is declared on oath that the Mouhassebedji 
"cannot qua Mouhassebedji carry it out. Ordered that execution 
" be stayed of said Ham." 

" Application dismissed with costs.'* 

We do not quite understand what is meant by the direction that 
the execution of the Ham is to be stayed. It the Court was unable 
to execute the Ham, it appears to us that it could not direct execu- 
tion to be stayed, and the proper procedure would have been, mere- 
ly to decline to punish the defendant for disobedience to the 
order, and to dismiss the plaintiff's application. 

Against this order the plaintiff appeals, and it is contended on 
his behalf that the Ham of the Sheri Court in effect directs the 
defendant to hand over to the plaintiff the offices he claimed ; that 
the defendant never took any objection, at the hearing before the 
Sheri Court, that he was not properly sued as defendant, that he 
has as a matter of fact, sued and been sued as Mouhassebedji of Evkaf 
on matters connected with Evkaf property on several occasions 
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before the District Court, and that he is therefore competent to SMITH, C.J. 

carry out the Ham of the Cadi. MIDDLK- 

TON, J. 
.Arguments were addressed to ns both on the part of the plaintiff ^^ 

and defendant, as to whether the Ham of the Cadi, which purports salahi 

to appoint the plaintiff as Trustee etc., of this vakouf, is a valid ^• 

appointment or not, it being contended for the defendant, that it is Houlousbi 
not competent for the Cadi to make such an appointment. 

If the view of the District Court be correct viz : that the Mou- 
bassebedji has no power, either to institute any person to such an 
appointment, or to hand over to him the property appertaining to 
the office, it would of course be unnecessary for us to go into the 
question of the competency of the Cadi, by his Ham, to make such 
an appointment. 

We reserved our decision in order to have an opportunity of 
examining the law, and ascertaining what are the legal powers 
and duties of the Mouhassebedji. 

We have made a careful examination of the laws relating to 
matters connected with the subject of vakoufs contained in the 
Destour, and have been unable to find any which regulates the 
duties of the officials known as Mouhassebedjis. 

The law of 19 Djemazuel Achir 1280, deals with the duties of the 
*' Mudirs of Evkaf ," who appear to be the local agents of the Mi- 
nistei of Evkaf, or Evkaf Department in Constantinople. Their 
duties appear to have been purely administrative, and in conjunc- 
tion with the Medliss Idare, they appear to have exercised a gene- 
ral supervision over vakouf properties and the accounts of the 
trustees, reporting direct to the Evkaf Treasury in Constantinople. 

We do not find that they had any authority whatever as to the 
conferring of offices on the persons entitled to hold them, or the 
institution of such persons to sacred o^ces. 

In the instructions issued under the law dated 10 Sepher 1290, 
[Destour vol. III. p. 500] we find the first reference we have been 
able to discover to the Mouhassebedji. In these instructions the 
Mudir of Evkaf is not named, but the Mouhassebedjis are spoken 
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SMITH, C.J. of as performing apparently the same kind of duties as those per- 

MIDDLE- f<^r"^®d ^y *h® Mudirs, and it appears probable from a perusal of 

TON, J. these instructions, that the Mouhassebedji simply took the place of 

Mehmet the official who used formerly to be styled " Mudir." 
Salahi 

^- Nothing is contained in those instructions as to the duties of a 

Ahmet 
H0ULOU881 Mouhassebedji, and if it be not the fact that the duties of the Mou- 

hassebedji are the same as those formerly discharged by the Mudir 
of Evkaf, we are quite at a loss to know what they are. In a re- 
gulation dated July 1290, which was introduced to alter the amount 
of the fees payable under section 48 of the law of 1280, the Mou- 
hassebedjisare spoken of as the persons entitled to take the fees 
formerly taken by the Mudir of Evkaf. And this appears to con- 
firm our view that the Mouhassebedji has taken the place of the 
Evkaf Mudir. It appears to us therefore that the Mouhassebedji 
has no power to confer upon or iustitute the plaintiff to the office 
be claims. 

By the annex to the Convention of the 4th June 1878 by virtue 
of which the Island of Cyprus was assigned " to be occupied and 
administered by England," it was provided, that a Mussulman re- 
sident of the Island shall be named by the Board of pious founda- 
tions in Turkey (Evkaf) to superintend in conjunction with a 
Delegate to be appointed by the British Authorities, the adminis- 
tation of the property, funds and lands belonging to mosques, ce- 
meteries, Mussulman schools and other religious establishments 
existing in Cyprus. 

By virtue of this annex to the convention, the superintendence 
of the properties belonging to pious foundations in Cyprus is vested 
in the two Delegates of Evkaf to be appointed as above mentioned; 
and no further or greater powers than he possessed previously 
to the British Occupation has, so far as we are aware, ever been 
conferred on the Mouhassebedji. His powers and duties, whatever 
they were, appear to us to remain unaltered, and we are unable to 
see that he has any power either to institute a person to any office, 
as we have said above, or to deliver over the possession of any pro- 
perty, which a person holding that office may, by virtue of his of- 
fice, be entitled to hold or administer. 
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The defendant in this case happens also to be the Mussulman SMITH, C.J. 
resident in the Island appointed by the Board of Evkaf in Con- ^jd^t g. 
stantinople to superintend together with the British Delegate the TON. J. 
property of the religious foundations in Cyprus ; but he is sued in Mehmet 
his capacity as Mouhassebedji, attention has not been directed to Salahi 
the part that he is also a Delegate of Evkaf, and it appears to us that Ahmet 

any proceedings taken against the Delegate of Evkaf to be binding, 

must be taken against both the Delegates jointly. Mr. Pascal has 
called our attention to the fact that in several actions, brought in 
the District Courts, the Mouhassebedji has both sued and been 
sued as representative of the Evkaf, in matters relating to property 
f( Tuning part of Vakoufs in Cyprus. This no doubt is so ; no ob- 
jection was ever taken, so far as we are aware, to the form of these 
actions, and attention was not directed to the point, or it is probable 
that amendments would have had to be made in those proceedings. 
In the present case the point is taken directly that the Mouhas- 
sebedji has neither control over the appointfrient to offices, nor 
power to deal with the property belonging to pious foundations 
in the way claimed in this action, and it appears to us that the 
point is a good one, and must prevail. 

Taking this view of the case, it is unnecessary for us to devote 
any attention to the arguments of the learned counsel who appear- 
ed before us. as to the facts of the case, or as to whether such ap- 
pointments as those in question can be conferred by the Ham of 
the Cadi alone, without any other formality. The latter is a ques- 
tion which appears to us on our perusal of the law to be full of 
difficulties ; but we do not wish it to be supposed that we have by 
this judgment in any way inpugned the validity of the Ham of 
the Cadi. As a judgment of the Sheri Court it is of course entitled 
to great respect; and we have here only decided that it is not within 
the power of the Mouhassebedji to do what is claimed of him in 
the proceedings before the Sheri Court, and that consequently he 
has shewn good cause why he should not be committed for con- 
tempt. Assuming that the Ham of the Cadi constitutes a valid 
appointment to the offices claimed by the plaintiff, it may be 
that he may be entitled to enforce these rights in other proceed- 
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SMITH, C.J. ings, but on this point it is unnecessary for us to offer any opinion. 
MIDDLE- We therefore are of opinion that this appeal must be dismissed; 

TON J i. TMT 

,_J_ ' but under the circumstances we shall not order the Appellant to 
Mehmet pay the Respondent's costs. It appears that the Respondent never 

CALAHI 

V. raised any objection when he appeared in the Sheri Court that he 

H0ULOU881 ^^^ improperly sued in this matter, and though there appears to 

be a considerable divergence of opinion as to the nature and coarse 

of these proceedings, the Respondent mns^, we think, have been 
aware that some claim was being made against him. 

Appeal dis?nissed. 



SMITH, C.J. 
k 
MIDDLE- 
TON, J. 
1893 

March J 1 



[SMITH, C.J. AND MIDDLETON, J ] 
REGINA 

VASSILOU HADJI CHRISTODOULO and 

DJEMAL MEHMET Defendants. 

Adultery— Hu8BAND*s power as regards prosecution for — Divorce — 

Effect of change of religion by Chirstian Wife— Ottoman Penal Code 

Add. to Art. 201— Sheri Law. 

According to the law prevailing in tlie Ottoman Empire, the wife of a Chi-iAtian 
who duly embraces the Moslem faith becomes ipso facto divorced from her hus- 
band, if he remains a Christian. Where after such a change of religion by a wife 
the husband instituted a jfrosecution against her and fier paramour for adultery. 

Held : that he, being no longer her husband was incompetent to institute such 
proceedings. 

Appeal from the District Court of Nicosia. 

The facts of the case were, that Dimitri Kyriako was the husband 
of Vassilou according to the rites of the Orthodox Greek Church. 
Vassilou appears to have left her husband, and gone to live with the 
defendant Djemal. Upon being discovered by her husband, it seems 
that she went with him on the 28th November 1892, to the Meh- 
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kerne Sheri both intending to embrace the Moslem religion. Vas- SMITH, C.J. 

silou was duly received into the Moslem faith at the Mehkeme by MTrfnr « 

the Cadi and the Mufti, but Dimitri Kyriako yielding eventually TON, J. 

to the advice of friends, declined to change his religion. On the Rb^ina 

29th November 1892, Dimitri Kyriako made a sworn information ,, *'• 

_^ _ Vabsilou 

agamst Vassilou and Djemal, charging them with adultery, and Hj. Chbibto- 

upon that, warrants were issued and they were arrested, brought ^ djemal^ 
before the Magi&trates and duly committed for trial. The Queen's Mkhmet. 
Advocate filed an information against the defendants for adul- 
tery under the addition to Art. 201 of the Ottoman Penal 
Code. Upon the 23rd day of January 1893, the defendants came 
before the District Court for trial, and thereupon Dimitri Kyriako 
stated that he wished to withdraw the charge against Vassilou, 
and take her back as his wife. The District Court did not con- 
sider it had power to allow the charge to be withdrawn at that 
stage of the proceedings, but adjourned the case until the 7th 
March 189i5. On that day the case was tried, and after the evidence 
for the prosecution had been heard, the Cadi and Mufti of Cyprus 
were called as witnesses for the defence. They deposed that Vas- 
silou had formerly embraced the Moslem faith at the Mehkeme 
Sheri in their presence, and that the effect of her doing so, and her 
husband's refusing to do so, was that she became divorced from 
her husband, as under the law no Moslem woman could be the 
wife of a Christian. 

The District Court found both defendants guilty, and sentenced 
Djemal to six months imprisoment. After judgment, Dimitri Ky- 
riako stated that he desired that the defendant Vassilou should be 
released, as he intended to take her back again as his wife. The 
District Court allowed this to be done, but refused to release Dje- 
mal who appealed to the Supreme Court. 

Diran Augustin for the Appellant. 

This appeal is made on two grounds. (1) The husband is the 
only person who has control of proceedings on a prosecution for 
adultery. The husband withdrew his charge before trial, but the 
District Court refused to accept his withdrawal. When the hus- 
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SMITH, C.J. band did so, the District Court ought to have dismissed the case 

MIDDLE- ^^^^ against the wife and paramour. The Turkish law on this 

TON, J. point is founded on the French. According to French decisions, 

Rbg^a the husband at any stage before sentence, can withdraw his charge 

Vassilou ^^^"''^ ^^® wife, and consequently against the adulterer. When sen- 

Hj. Christo- tence has been pronounced, the husband has only a right to release 

Djemal ^^^ wife. The husband in this case withdrew his charge, and 

Mehmbt. therefore the judgment is null. 

My second point is, that before the charge was brought against 
the defendants, Vassilou hai formally embraced the Moslem faith. 
From the Mufti*s evidence before the District Court, this change 
of religion on her part, acts as a divorce between her and Dimitri 
Kyriako, as no Moslem woman can be the wife of a Christian, con- 
sequently there was no husband to bring this charge according to 
the terms of the law. 

Laii\ Q. A. in support of the conviction. 

As regards divorce, the question is whether the husband had 
instituted proceedings before divorce. I cannot quote any law 
against the opinion of the Cadi and Mufti. Is it not, however, a 
question whether the woman was divorced according to the law of 
the Church to which she belongs ? 

I do not gather from the authorities quoted by Mr. Drran 
Augustin, that the husband has any power to stay proceedings 
after they have begun. The object of giving the husband power 
as to taking proceedings is to avoid scandal. When proceedings 
have begun, the scandal has taken place. According to our Rules 
of Procedure when the Queen's Advocate haid filed an informa- 
tion, it is the duty of the Court to try it to judgment, unless pro- 
ceedings are stayed by the Queen's Advocate. 

iQoa Judgment : We are both of opinion that this conviction must 

March 13 be quashed. It appears from the evidence, that on the 28th Novem- 
ber the woman Vassilou was at the Mehkemi Sheri formerly re- 
ceived into the Moslem faith, while at the same time her husband 
refused to change his religion. This according to the law of the 
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Ottoman Empire, operates as a divorce between the parties, and the smith, C.J. 
Ottoman authorities would recognize this as a divorce. x4TrS»i ^ 

TON J. 

It is true that between persons of the same faith, the Ottoman IL * 
Government wonhl recognize their rel'gious Jaw, but different Rboina 



r. 



considerations arise when one of the parties is a Moslem. Accord- Vassilou 

FT T OfTHTRTft" 

ing to Ottoman law, at the time when the man made his sworn in- doulo and 

formation, he was no longer the husband of the woman. The Djbmal 

Mghmet. 
Turkish text of Addition to Article 201. of the Ottoman Penal 

Code, evidently means that proceedings must be instituted by the 

husband ; and the fact that the man may have complained to the 

Police authorities before the jroceedings at the Mehkeme Sheri is 

not sufficient. 

The 6rst point relied upon by coun.^el for the Appellant raises a 
much more difficult question, but one which it is not necessary 
for us to decide in this case. It is contended that the District 
Court should, when the husband declared his wish to withdraw 
from the prosecution, have stopped the case and acquitted the ac- 
cused persons. This argument is base.d on the analogy of the 
French law to the Turkish in such matters. The Turkish autho- 
rities in compiling their law on the subject of proceedings for 
adultery, would appear to have adopted it from the French, and it 
is not unreasonable to assume that they would therefore adopt the 
views of French jurists on its construction. According to the 
cases quoted as having been decided in the French Courts, the 
husband is practically master of proceedings against his wife on 
the ground of adultery, and his consenting to take his wife back 
at any stage in the proceedings, may stay them, except that after 
judgment he cannot intervene to save the condemnation of the 
paramour. 

The commentaries on the Turkish law to which we have had 
access, show that Turkish lawyers take the same view of the law 
as has been adopted by the French Courts. According, however, 
to the Cyprus Courts of Justice Order, 1882, after the Queen's Ad- 
vocate has filed an information against accused persons, the Court 
in which that information is filed, must proceed to the trial of 
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those persons, and to judgment on the information, unless the 
Queen's Advocate shall enter a nolle prosequi, and stay the pro- 
ceedings. It is possible that if the husband can stay the proceed- 
ings, he migbt apply to the Queen's Advocate to do so ; but Tvhe- 
thcr the Queen's Advocate would feel liimself obliged to do so is 
another quehtion. From the view we take of this case, however, 
this point is not material to our decision, and on the ground sim- 
ply that at the time the proceedings were instituted there was no 
husband in existence competent to initiate them, we mrust hold 
that they are altogether a nullity and this conviction must be 
quashed. 

Conviction quaslied. 



SMITH, CJ 
k 

MIDDLE- 
TON, J. 
1893 

March 17 



April 17. 



[SMITH, C.J. AND MIDDLETON, J.] 
ANDREA PASPARI Plaintiff, 

r. ^• 

MARITSOU HADJI PANAYIOTI Defendant. 

Minor — Responsibility of — Oontract of Deposit — The Infants Estates 
Law 1884 — Mejellb Art. 77(>. 

The Infants Estates Law of 1884 does not effect any alteration in the Ottoman 
Law regulating the age at ivhich persons become competent to enter into contracts^ 
its object being merely to protect and preserve, the property of persons under the 
age of 21 years. 

Appeal from the District Court of Famagusta. 

Economides for the Appellant. 

Diran Augustin for the Respondent. 

The facts and arguments sufficiently appear from the judgment. 

Judgment: This was an appeal from the.judgment of the District 

Court of Famagusta. The plaintiff in this action claimed the return 

of £20 which he alleged he had deposited With the defendant,to 
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whom he was betrothed, on the understanding that if he declined to SMITH, C.J. 

carry out his engagement to marry her, the £20 should be forfeited, j^nx)^)!^]];. 

He averred that he was willing to marry her, but that she refused TON. J. 

to marry him, and he therefore sought to recover the £20. Andrea 

Paspari 
The defence raised by the defendant was simply a denial that ^ • 

the plaintiflF had deposited the money with her. Hj. Panayio- 

TI 

There appears to have been a divergence of opinion amongst the 

Judges of the District Court. Atta Bey was of opinion that the 
plaintiff had not deposited the £20, whilst Mr. Macridi thought that 
the plaintiff had deposited it and was entitled to recover it. The Pre- 
sident of the Court, without expressing any opinion as to whether 
the money had in fact been deposited, held that as the defendant 
was under the age of 21 years the time at which, under the Infants 
Estates Law 1884, she would come of age, the action could not be 
maintained against her. It appeared to us on a perusal of the 
notes of evidence, that the balance of evidence was strongly on the 
side of the plaintiff; and we therefore communicated with the Pre- 
sident of the District Court, and asked him to be good enough to 
favour us with his views as to the facts. He informs us that he 
was inclined to believe that the money was in fact deposited, apd 
we therefore come to the conclusion that as a matter of fact the 
sum of £20 was deposited by the plaintiff' with the defendant. 

With regard to the legal point raised that this action cannot be 
maintained against the defendant, inasmuch as she is under the 
age of 21 years, it appears to us that it is not well founded. The 
evidence before the Court was to the effect that the defendant is 
about 17 years of age. According to the Ottoman law young per- 
sons of both sexes attain the age of puberty, and are competent to 
enter into contracts at the age of 15 years. Between the ages of 
12 and 15 in the case of a male, or 9 and 15 in the case of a female, 
unless the signs of puberty mentioned in the Mejelle are present, 
they are regarded as "merahik" or approaching puberty, and with 
regard to the contract of deposit, Section 776 says distinctly, that 
it is not necesifary that both parties should be of full age (i.e. have 
completed their fifteenth year) but that if they are "merahik"' the 
contract is still good. 
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SMITH, C.J. The InfantB Estates Law of 1884 provides that in that law the 

MIDDLE- expression "under disability** includes every person who has not 

TON, J. completed the age of 21 years. The scope and object of the law 

Andrea are to regulate the administration of the estates of such persons, 

Paspabi ^^^ -^^ ,^^^g j^Q^ intended in our opinion to effect any alteration in 

Mabitbou the Ottoman law regulating the age at which persons become cora- 

Ti ' patent to enter into contracts. The Infants Estates law was pa^sed 

solely for the purpose of preserving and protecting the proj>erty 

of persons under the age of 21 years, and for no other purpose. 

With regard to the opinion expressed by the Pre:jident of the 
Court, that, owing to the plaintiff's conduct, the defendant was 
justified in refusing to marry him ; it appears that a criminal 
charge was brought by the defendant against the plaintiff of which 
he was acquitted. He still maintains his willingness to marry 
the defendant, and the Court by which he was tried on the charge 
brought against him, having found him not guilty, we are of opi- 
nion that he is not disentitled to recover on this account. 

For these reasons we are of opinion that the plaintiff has made 
out his case, and the judgment of the District Court must be re- 
versed and judgment entered for the plaintiff for £20 and costs. 

Appeal allowed. 
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[SMITH, C.J. AND MIDDLKTON, J.] 

MERTON KING AS President op the 
Municipal Commission op Nicosia 

V, 

AHMET EFF. MILLIALIZADE 



Plaintiff, 
Defeyidant. 



SMITH, C.J. 

MIDDLK- 
TON, J. 

1893 
March 27 



Municipality — Validity of bye-laws— Po web op Municipality to de- 
molish WORKS UNDERTAKEN IN CONTRAVENTION OF — ^JURISDICTION OF THE 

Courts — Municipal Councils Law 1885 §§ 4 and 23. 

Byc-Laivg to he made viulrr the avthorlti/ of a law must he ttrlctly limited 
with reference to the terms of the specific enactment from which they are derived. 

Section 4 of the Municipal Councils Law 1885 enacts that " Eeery Municipal 
•' Council shall have power to make bye-laws for the carrying out of all, or any of 
'• the objects lutreinhefore mentioned,'' etc., 

Sections 1, 2, and 3, of the Law which define the powers and duties of a Muni- 
cipal Council, give the Council no powers to regulate the con^st ruction or alteration 
of buildings. 

Section 23 of th4! Law gives every Municipal Council power to make bye-laws 
" ivilh respect to the structure of walls, firundations , roofs, and chimneys, of new 
^^ hul'dings, for securing stability, the prevention of fires, and for purposes of 
health." 

The following bye-laws were, among others, passed by tlie Municipal Commission 
of Xicosia : 

1. *' On and after tlie 1st day of July 1887, no buildings, alterations or onlar- 
^^ gements of buildings, shall be commenced within the limits of t)ie Municipality 
" of Nicosia, without the permission in writing, first obtained^ of the Municipal 
" Comnri^sloiiJ" 

2. " Any person intending to erect a new building, or to alter, or enlarge any 
" building, or premises already constructed, shall give 21 days notice 'in writing 
" of such intention to the Municipal Commission, or to the Engineer to the Com- 
'* mission, and with such notice shall deposit a plan of the building, or buildings. 
** it is proposed to construct, or of the enlargement or alterations it is desired to 
" undertake, and the Municipal Commission shall have power to alter or modify 
*^ such plans.'' 

6. " The Municipal Commission shall have power to remove, alter, or demolish 
" any work begun or done in contravention of these bye-laws." 

A. havijig obtained from the Municipal Commission a general permit to repair 
certain old premises, proceeded to construct a balcony on his premises, without 
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8M.ITH, CJ. having obtained a special written permit to do to. It was not alleged that this bal- 
MI DDT E ^^^^ ** ^^^ ^^^ contravened ths general terms of the Ottoman law as regards such 
TON, J. •rsetions, 

Mebtok Held : that hye-laws 1 and 2 were ultra rires so far as they restricted the al- 

Kino teration and enlargement of existing buildings or premises, there being nothing in 

^' the terms of sections 4 and 23 of the Municipal Councils ZaWy 1885, to authorize 

AHMET jSFF. _ , 

MILLIAH- *^^ by$-laws. 

H^hD further : that the existence of a bye-law empowering a Municipal Council 

to remote, alter ^ or demolish^ any work begun, or done, incontrarention of bye-lawt 
did not oust the jurisdiction of the Courts to entertain a claim for an injunction 
to restrain a person from building furtlier, or to order him to pull dotcn works 
already erected. 

Appeal from the District Court of Nicosia. 

G, Chakalli for the Appellants. 

Diran Augustin for the Respondent. 

The facts and argaments suflRciently appear from the judgment. 

April 17. Judgment: The plaintiff in this action, as President of the Muni- 
cipal Commission of Nicosia, sought to restrain the defendant from 
building a balcony without the permission of the Municipal Com- 
mission, and also claimed that the defendant be ordered to pull 
down the portion of the balcony he had already built. 

At the settlement of the statement of the matters in dispute, it 
was alleged on behalf of the plaintiff that the defendant had not 
obtained the written permission of the Municipal Commission to 
construct the balcony. 

The counsel for the defendant admitted that his client was 
building the balcony ; that having obtained a general permission 
to repair his house, he considered it unnecessary to obtain a spe- 
cial permit to erect the balcony, and that he had deposited no plan 
because he had not been asked for one. 

The plaintiff's counsel in reply contended, that by failing to pro- 
duce a plan, the defendant had contrayened the bye-laws dated the 
18th August 1887, and that he was therefore liable to have the 
balcony demolished. 
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At the hearing it wap proved that the defendant had applied to SMITH, C.J. 

the Municipal Commission for a permit to build a " kiosk," which ^IDDLE- 

we assume to be the balcony before referred to, and that permis- TON, J. 

sion had been refused. Merton 

King 

The defendant's counsel contended that the Municipal Commis- ^- „ 

Ahmet Eff. 
sion had, under the Municipal Councils Law of I880, no power to Milliali- 

make "such a bye-law," without apparently specifying which bye- ^^^^ ' 

law he objected to. 

The Court decided that as " the bye-law " was passed and pub- 
lished in the Gazette, it had the force of law, and that the bye-law 
had not been complied with ; but that as, under bye-law 6 of the 
bye-laws referring to the construction of buildings within the Mu- 
nicipal limits of Nicosia, contained in Gazette No. 232, of the 17th 
June, 1887, the Municipal Commission had power to demolish any 
work begun in contravention of these bye-laws, it was not within 
the power of the Court to authorize tiie Municipal Commission to 
do that which it had by law power to do for itself. Taking this 
view the Court dismissed the action. 

Against this judgment the plaintiff appealed ; and it was con- 
tended on his behalf, that the fact, that under the bye-laws the 
Municipal Commission had power to demolish any works done in 
contravention of the bye-laws, did not oust the jurisdiction of the 
Courts to entertain such an action as this. 

For the Respondent it was contended that the bye-laws requiring 
the written permission of the Municipal Commission before a bal- 
cony could be constructed to an existing house, and requiring the 
deposit of a plan, were ultra vires, and were not authorized by the 
language of the Municipal Councils Law, 1885. 

In reply the Appellant's counsel relied upon section 23 of this 
Law as authorizing the making of the bye-laws. 

It appeared to us that it was very doubtful whether either sec- 
tion 4 or section 23 of the Municipal Councils Law^ 1885, war- 
ranted the making of the bye-laws, and we took time to consider 
our judgment. 
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SMITH, CJ. After carefolly considering the matter, we have come to the con- 

MIDDLE- clasion that the contention of the Respondent's connsel is correct, 

TON, J. and that the bje-lawBreqairing writteo permission of the Muni- 

Mkbtov cipal Commission to be obtained before alterations or enlargementn 

^^^ of existing baildings can be made, and reqairing notices of such 

Ahmkt Err. intended alterations or enlargements to be given to the Municipal 

JA I Lli I A LI ' 

ZAD£. Commission, together with a plan of sach alterations or enlarge- 
ments, are ultra vires. 

The bye-laws in question are Nos 1 and 2 of the bye-laws datwl 
the 17th May, 1887, and contained in the Cyprus Gazette, No. 232, 
of the 17th June, 1887. They profess to be made under the autho- 
rity of clauses 4 and 23 of Municipal Councils Law, 1885. 

Clause 4 of that law Fays that "the Municipal Council shall 
" have power to make bye-laws f '>r the carrying out of all or any 
" of the objects hereinbefore mentioned." 

The "'objects hereinbefore mentioned^' are those specified in clause 
1, 2 and 3 of the law, and it does not appear to us that the bye- 
laws whose validity is impugned were framed in any way to carry 
out any of the objects specified in these clauses. Clauses 2 and 3 
deal with improvements, etc., to be carried out by a Municipal Coun- 
cil itself, which the bye-laws in question are manifestly not inten- 
ded to regulate, and clause 1 beyond declaring that it is the duty 
of a Municipal Council to keep all roads, streets, etc., in good re- 
pair, and sufficiently drained, lighted and clear of obstructions, 
deals with matters chiefly affecting public health. 

It is, however, under the provisions of clause 23 that the Appel- 
lant's counsel sought to defend the validity of these bye-laws. 

This clause provides that every Municipal Council may make 
bye-laws with respect to the following matters that is to say : 

(1) With respect to the level, width and construction of streets 
and the provisions for the drainage thereof. (2) With respect to the 
structure of walls, foundations, roofs, and chimneys of new build- 
ings for securing stability, the prevention of fires, and for purposes of 
health. (3) With respect to the sufficiency of space about buildings 
to secure a free circulation of air, and with respect to the ventila- 



Digitized by V^OOQIC 



137 

tion of buildings, and (4) With respect to drainage of buildings etc. SMITH, C.J. 

k 
Stopping here for a moment, we may remark that it does not ap- ^L^'^^'^' 
pear to us, that any of the bye-laws in question profess to regulate -sl^ 
any of these matters. None of them deal specifically with the ^|fj^^ 
width and construction of streets, or with the structure of walls, ^• 

foundations, roofs and chimneys of new buildings. Milliali- 



The law then goes on to say " And they may provide for the 
observance of such bye-laws by enacting therein such provisions 
as they think necessary, as to the giving of notices, as to the de- 
posit of plans and sections by persons intending to lay out roads 
or to construct buildings, as to inspection by the Municipal 
Council, and as to the power of the Municipal Council, subject to 
the provisions of this law, to remove, alter, or pulldownany work 
begun or done in contravention of such bye-laws. Provided 
that no bye-law made under this section shall affect any building 
erected before such bye-law is made." 

The bye-laws authorized to be made under this part of the clause 
are to be made for the purpose of providing for the observance 
of those which may have been made for the purposes mentioned 
in the four subsections we have quoted above, and for that pur- 
pose alone. 

We are unable to find anything in the law which authorizes a 
Municipal Commission to make such bye-laws as those in question 
here, providing that no alterations or enlargements of an existing 
building shall be commenced without the written permission of 
the Municipal Commission. 

The bye-laws to be made under the authority of a law, must be 
strictly limited with reference to the terms of the specific enact- 
ment from which they are derived, and however convenient it 
may be to have bye-laws framed for the purpose of carrying out 
the general aim and ebject of a law, they cannot be validly made, 
unless they are authorized by the terms of the law. 

It is perhaps a very desirable thing that Municipal Councils 
should have general powers of control over the alterations and en- 



ZADE. 
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SMITH, C.J. largements of existing buildings ; but the law does not appear to 
MIDDLE- ns to have conferred upon them any power of making bye-laws 
TON, J. f^j. guch purposes. They may regulate the structure of walls 
Merton foundations, roofs and chimneys of iieiv buildings^ for the purposes 
^ of providing for the stability of buildings, for the prevention of 

Ahmet Bff. fipes, or for the purposes of health, and they may regulate the 
ZADB. space to be left between one building and another, so as to secure 
a free circulation of air etc ; but nothinof is said as to the altera- 
tion and enlargement of existing buildings, and under this law 
as it stands it is not competent for a Municipal Council by by-e-law 
to regulate such matters. 

If such bye-laws are made even though they receive the ap- 
proval of the High Commissioner, and are published in the Official 
Gazette, they must be held to be invalid unless they relate to the 
subjects in respect of which the law authorizes bye-laws to be 
made. 

We are of opinion that these bye-laws have been drafted and ap- 
proved of, without due regard being had to the specific subjects, in 
relation to which, bye-laws are authorized by the Municipal Coun- 
cils Law, 1885, to be made ; and that in so far as they direct, that 
the written permission of the Municipal Council must be obtained 
before any enlargement or alteration of existing buildings is un- 
dertaken, and a plan of such enlargement or alteration deposited 
with the Municipal Council, they are invalid. 

The case for the plaintiff is rested upon these bye-laws alone, 
and it is not contended that he has the right to call upon the defen- 
dant to demolish this balcony under any other law. We are there- 
fore of opinion that for the reasons above mentioned, this appeal 
must be dismissed, and the Appellant must pay the Respondent his 
costs. 

Taking the view that we do, it is unnecessary for us to discuss 
the grounds on which the Court below have based their judgment; 
but it may be convenient that we should express our opinion on 
the subject. We are unable to see, that because by virtue of a bye- 
law, a Municipal Council has power itself to demolish works 
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which it considers to have been erected iu contravention of other SVIITH, C.J. 
bye-laws, the Municipal Council is thereby debarred from ap- middlb- 
piying to the Court for authority to restrain a person build- TON, J. 
ing further, or to pull down works already erected, or that Mbbton 
the Court has no jurisdiction to entertain such a claim. If the i^^ 

Court should be of opinion that legal proceedings were taken Ahmet Epp. 
unnecessarily, it might decline to award to the Council the costs zadb. 
of such proceedings. If the parson whose building was to be 
demolished, were to decline to allow the Council to demolish, or 
were to continue to build time after time, it appears to us that the 
only proper remedy the Municipal Council would have, would 
be to obtain an injunction against such proceedings, for breach 
of which the persons offending might be imprisoned. Many 
serious inconveniences might result, if the mere fact of the exis- 
tence of such a bye-law as we have alluded to, were to be held to 
oast the jurisdiction of the Courts, but in our opinion it does not 
do so. 

Appeal dismissed. 
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TON, J. 
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[SMITH, CJ. AND MIDDLETON, J.] 
YERONYMOS MICHAIL YEMENIJI Plaintiff, 

V. 

HARALAMBO ANDONIOU and AZIZE 

NALBANT MEHMET Defendants. 



April 17, 



Prescription — Mulk property — Sale of by private agreement bub- 

BEQUBNT to THE LaW OP 12 RBOEB 1291 — UNDISTURBED OCCUPATION FOB 15 

YEARS— Lunar YEAR— Calendar YEAR — Memorandum of attachment de- 
posited in the Land Registry Office — Effect of — Immoyeablepboperty 
OF judgment debtor — What is — The Civil Procedure Amendment Law 
1885 §§, 13, 48 AND 58— Mbjelle Art. 45. 

Vfhati^ver originally may hate been th^ meaning asuigned by the laws tf the 
Ottoman Empire to tht term ^^ year j^' t fie term by universal eustom in Cyprus 
means a year containing 365 days. 

Y, on the 17)29th April 1877 purported to purchase from 11. under a doru- 
ment of ag reement a room in a housft. The purrh^ise mon^'y agreed on was paid 
by T. to //. and Y. remained in undisturbed possession oftlie room until tJie 12th 
October 1892. The room always remained registered in the name of If. On the 
23rd of October 1891 j A. a judgment creditor of H. lodged a menwrandum in th^ 
Land Registry Office cliarging the said room and otJier property of H. to-ith the 
payment of A's debt. 

Held: that at the time of such deposit Y. had not obtained a title by pres- 
cription and that the said room then formed part of H's immoveable property 
answerable for the payment of his judgment debt^ and could be sold in satisfaction 
thereof. 

Held further : that Y. was entitled to hring his action against H. and A. to 
hate the said room excluded from an order of sale ^ and th^ same registered in his 
name notwithstanding the terms of Sect. 58 af the Civil Procedure Amendment 
Law 1885. 

Appeal from the District Court of Limassol. 

Kyriakides for the Appellant. 

Pascal Constantinides for the Respondent Azize. 

Haralambo Andoniou did not appear. 

The facts and arguments sufficiently appear from the judgment. 

Judgment : This is an appeal from the judgment of the District 
Court of Limassol, dismissing the claim of the plaintiff to have a 
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house exempted from an order of the Court, directing the Bale of SMITH, C.J. 

the immoveable property of the defendant Haralambo Andoniou, mhjdlE- 

in satisfaction of the judgment debt owing by him to the other TON, J. 

defendant Azize. There is also a claim that the existing registra- Ybronvmos 

tion may be amended and the house registered in the name of the yeme^/j^ 

plaintiff. »• 

Hakalambo 

The facts of the case appear to be as follows. Haralambo An- and^vzizb 

doniou was the owner of a house at Omodhos, which was r egistered Nalbant 

M EH MET. 

in his name. On the 17th April 1877 he purported to sell one 

room to the plaintiff for the sum of £T. 16, according to the terms 
of the written agreement entered into, but in reality, according to 
the evidence of the plaintiff, for £T. 8. The larger sum being in- 
serted in the agreement, as he says, as '^ security so that in case he 
^' did not give title, it would be damages to me for expenses I had 
" been to in making door etc." 

The room thus agreed to be sold by Haralambo Andoniou was 
never registered in the plaintiff's name, but possession of it was 
given to him, and he has admittedly had undisturbed possession 
down to the time ©f these proceedings. 

We may mentipn that it appears to us, that the date 17th 
April means 17/29th April, inasmuch as the plaintiff says that the 
17th April was a Sunday. The 17th April, new style, was as a mat- 
ter of fact a Tuesday, whilst the 17/29th April was a Sunday ; and 
it therefore appears to us that the 17 29th April was the date on 
which the agreement for the sale of the property was entered into. 

Azize Nalbant Mehmet was a judgment creditor of Haralambo 
Andoniou ; and on the 23rd October 1891, in accordance with the 
provisions of clause 13 of the Civil Procedure Amendment Law 
1885, she lodged a memorandum requesting that no transfer of the 
house, containing the room which Haralambo had agreed or af- 
fected to sell to the plaintiff, and which still remained registered 
in the name of the defendant Haralambo, should be made. 

The plaintiff then applied to stay the sale of the property which 
bad been ordered in satisfaction of the judgment obtained by 
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SMITH, CJ. Azize against Haralambo Andoniou. The sale was stayed and this 

MIDDLE- *^^Joii was commenced. 
TON, j/ 
— ^ The District Court dismissed the action, deciding that as the pro- 

Yrrouymob 
MicHAiL P^'^y was registered in the name of the judgment debtor, it was 

Ykmeniji liable to be sold in execution ,especially as a memorandum had 

Haralambo been lodged before the time of prescription had expired. In the 

AND AZIZE ^^^^ ^^ ^^® reasons for the judgment we find the following state- 

Na LEANT ment. " It is, however, stated that the period of prescription is 

' " 15 lunar years and therefore it had then elapsed. The Court, 

" however, are of opinion, that any property registered in name of 

"judgment debtor is liable in execution, unless perhaps it be 

"shewn that the registration was a mistake. The only title to 

" land recognised by law is registration; the plaintiff having failed, 

" or neglected to be registered, cannot now, after property has been 

" taken in execution, apply to be registered as owner." 

Against this judgment the plaintiff appeals, and ft is contended 
on his behalf, that he has had undisturbed possession of the pro- 
perty for a period of 15 years, and is therefore now entitled to be 
registered as the owner ; that the lodging of the memorandum by 
the plaintiff on the 23rd August 1891, does not operate to prevent 
the period of prescription continuing to run ; that if it should, be 
considered to do so, the period of prescription was complete, as 
the years spoken of in the Mejelle are lunar years, and that the 
plaintiff has therefore made out his title to be registered as the 
owner of this room. 

Mr. Pascal Constant! nides for the respondent Azize, who alone 
appeared, contended that this action as regarded his client was a 
mistaken proceeding, and that plaintiff if he were entitled to be 
registered as the owner of this room, should have simply made an 
application to stay the sale of the property ordered in favour of 
Azize, under Section 58 of the Civil Procedure Amendment Law 
1885 ; that no title to Mulk property can be obtained by prescrip- 
tion ; that the deposit of the memorandum by Azize operated to 
defeat the prescription ; that the suggestion that the years spoken 
of in the Mejelle are lunar years is unfounded, -but that even if 
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the time of prescription be taken to be lunar years, the time of SMITH, c.J. 
prescription was not complete when the memorandum was lodged, ^n)* r p. 

TON, j/ 
It appears to us that though the plaintiff might, after establish- ^..^ 

ing his right to be registered, have proceeded as Mr. Pascal Con- ^m^^haTl^ 

sfantinides points oat, to apply in the action of Azize v. Hara- Ybmeniji 

lamho Andoniou that the room be excepted from the order of sale, habalambo 

there is nothing to prevent his maintaining this action against Andoniou 

AND AZIZE 

Azize, though it would of course be open to the Court, in con- NAriBANT 
sidering the question of costs, to award to Azize, any costs tliat 
m*'ght, in the opinion of the Court, have been unnecessarily oc- 
casioned by the plaintiff's proceedings. It appears to us, that in 
this case it was convenient, that as Aziz3 had obtained an order 
for the sale of property which the plaintiff claimed as his, that the 
whole matter should be disposed of in this action. 

We are unable to concur in the argument that no title to Mulk 
property can be obtained by prescription. The Law as Mr. Pascal 
has pointed out, has provided that after tha 28 Regeb 1291 immo- 
veable Mulk properties must be registered, and that henceforward 
the possession of such properties without registration is prohibited. 
This in our opinion was not intended in anyway to interfere with 
the law, which enables a person to obtain a legal right to possess 
such properties by undisputed possession for 15 years, as provided 
by theMejelle. The case decided by the Supreme Court Hadji Ghri- 
stodulo Hadji Yanaki v. Manoli Haralamho and another (C.L.R. 
Vol I., p. 82,) to which we were referred, only decided that a sale 
of Mulk property, which had taken place prior to the date of the 
law requiring the registration of Mulk property, was valid without 
registration ; and is not an authority for the general proposition 
that no right to be registered as the owner of a Mulk property can 
be acquired by prescription. 

With regard to the question as to whether the years mentioned 
in the Mejelle are lunar years, by which we presume is meant 
years according to the Mohammedan calendar, we would observe 
that even if they are to be considered as lunar years, the period of 
prescription was not complete on the 23rd October 1891. The 
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17 29th April 1877, corresponds to the 15th Rabi Althir 1294; and the 
15th Rabi Akhir 1309, which would be the term of 15 years accord- 
ing to the Mohammedan calendar, is equivalent to the 18th No- 
vember 1891. So that even if we were of opinion that the argu- 
ment of the Appellant's counsel was correct, and that the years 
are to be reckoned according to the Mohammedan calendar, the 
period of prescription was not complete by about 26 days, when 
the memorandum was lodged by Azize on the 23rd October 1891. 
We think, however, that as the question has been raised it may be 
convenient that we should give a decision upon it. It is the first 
time that the point has been taken, at all events before this Court, 
that the term 'years' in the Ottoman law is to be construed as 
meaning years according to the Mohammeaan calendar, and con- 
taining therefore some 355 or 354 days. 

Whatever originally may have been the meaning assigned bj 
the laws of the Ottoman Empire to the term * years,' whether it be 
used in the Fenal Code, or the Land Code, the Commercial Code, 
or the Mejelle, we have no doubt that at all events in Cyprus, by 
universal custom, the term is construed as meaning a year accord- 
ing to the Gregorian or Julian Calendar, and containing therefore 
365 days. 

We should therefore hold that the term year is not, as contended 
for by the Appellant's counsel, a lunar year. 

There remains only now for consideration the really important 
point in the case, viz, as to whether the plaintifl: has acquired a 
valid title by prescription to this room. 

The Civil Procedure Amendment Law 1885 provides, that the 
immoveable property of a judgment debtor, which may be sold in 
execution, shall include all property registered in his name in the 
books of the Land Registry Office. The Supreme Court has al- 
ready decided that the meaning of this enactment is property 
which is rightly registered in the name of the judgment debtor. 
In the case of Ali Effendi Hassan Effendi v, Hadji Parash^va 
Sava Ex pte Hadji Eleni Papa Yanni (ubi sup. p.58) the plaintiff 
had obtained judgment against the defendant, and in execution 
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thereof, had obtained an order for the sale of certain properties SMITH, C.J. 
registered in his name. Eleni Papa Yanni claimed, that certain of MIDDLE- 
the properties ordered to be sold ; should be excluded from the TON. J. 
order of sale, on the ground that she had had undisputed posses- yebontmob 
sion thereof for 10 years. Her possesion, and the bona fides of her ^^eniji 
occupation were admitted, and the Court held that she was enti- «. 

TTahatambo 

tied to have the property she claimed excluded from the sale, andoniou 
That decision applies exactly to the present case, and we should ^^^ ba^nt 
feel bound to follow it, if we come to the conclusion that the plain- Mehmbt. 
tiff has acquired a good preacri})tive title to this room. The law 
clearly recognises that the right to possession of State land, which 
is registered in the name of another person, and therefore the 
right to be registered as its possessor, may be acquired by an un- 
disturbed enjoyment of the property for ten years. Supposing 
that a man^s right to be registered as the possessor of a certain pro- 
perty having accrued, and the very day after it has so accrued, a 
memorandum affecting such property is deposited by a creditor of 
the person in whose name it is registered at the Land Registry 
Office ; the person who has so acquired a title by prescription 
would have had no opportunity of obtaining a rectification of the 
existing registration, by causing the property to be registered in 
his name ; but he could not be ejected from the property, and the 
debtor's interest in it, though owing to circumstances it still re- 
mains registered in his name, has practically ceased. The same 
principles appear to us to apply to the case of Mulk, and if the 
plaintiff has acquired a right by prescription to be registered as 
the owner of this room, we should hold that he had the right to 
have it excluded from the sale. 

We are however of opinion that by the lodging of the memoran- 
dum of the 23rd October, 1891, the judgment creditor Azize has 
prevented the plaintiff's prescriptive right from being perfected. 
Section 13 of the Civil Procedure Amendment Law, 1885, which 
provides for the lodging oi a memorandum at the Land Registry 
Office, states the effect of such a proceeding to be, to 'lender the Im- 
<* moveable property of the judgment debtor mentioned in such 
^^ memorandum answerable for the payment of the judgment debt 
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SMITH, CJ. ** to the extent of the beneficial interest of the judgment debtor in 
MIDOLE- "snch property;' 



TON. J. 

Section 14 provides that notwithstanding ^^anj transfer of the 

MioHAiL " property " described in the memorandum/* which may hereafter 

Yemeniji « be made into the name of any person other than the judgment 

Haralambo " debtor, such property may be sold by order of a Court in satis- 

AND AzizB " ^a<^<iJon o^ th« amount due under the judgment," etc. 
Nalbant 
Mehmet. We have no doubt that the meaning and intention of this enact- 

ment is, to charge the beneficial interest of the judgment debtor, 
which existed at the date of the deposit of the memorandum, with 
the payment of the judgment debt, and to make that interest an- 
swerable for the payment of the debt. The interest of the judg- 
ment debtor at the date of the deposit of this memorandum was 
that he was the legal owner of this room. It appears to us that 
this interest of the defendant Haralambo was charged with the 
payment of the judgment debt, and that even if the plaintiff had, 
subsequently, by some means or other, procured a transfer of the 
property into his own name, under Section 14, the property would 
still remain liable to be sold in satisfaction of the judgment debt 
of the defendant Azizo. 

This case affords yet one more illustration of the difficulties^ 
people brin^ upon themselves by their failure to comply with the 
law. If the plaintiff had caused the property to be registered in 
his name, as he should have done, the present diflficulty would 
never have arisen. It is through his own wilful disregard of the 
law that he is deprived of this property, which he has enjoyed for 
so long a period of time. 

For the reasons we have given above, we are of opinion that the 
decisioij of the Dit-trict Court was rights and that this appeal must 
be dismissed with costs. 



Ajjpeal dismissed. 
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[SMITH, C.J. AND MIDDLETON, J.] SMITH, C.J> 

k 

In the matter op a charge against YOANNI SIMEONIDES. ^y^^^^" 

1893 
Jurisdiction — Maoisterml Court — District Court as Court op Appeal 

FROM Magisterial Court— §§. 48 and 82 sub. § 4 op the Cyprus Courts Oct. 28 

op Justice Order 1882 — Article 179 of the Ottoman Penal Code — 

The Police Magistrates Ordinance of 1879. 

A Magitttrial Court cannot deal summarily toith a case primarily beyond its 
jurisdiction without the express consent of the accused first had and obtained, 

A District Court sitting as a Court of Criminal Appeal from the decision of a 
Magisterial Court has no poioer to re-hear the evidence in the case. 

Magisterial Courts appointed in virtue of the Cyprus Courts of justice Order 
1882 have no authority to act under Ordinance XXITI. of 1879. 

The defendant was convicted by a Magisterial Court of a com- 
mon assault, on what the Judges of the Court considered was an 
admission by the defendant of the charge made against him, and 
sentenced to seven days imprisonment. 

The defendant was not asked by the Magisterial Court whether 
he was willing, nor did it appear that he consented, that the case 
should be dealt with summarily. 

The defendant appealed to the District Court. 

The District Court ruled that the case must be reheard before 
itself, which was done, and the conviction and sentence of the 
Magisterial Court were confirmed. 

The defendant appealed. 

Pascal Constantinides {Diran Augustin with him) for the Ap- 
pellant. 

Two points were raised before the District Court. 

(1.) Whether what defendant had said amounted to a plea of 
guilty. 

(2.) That the Magisterial Court had no right to try the case 
summarily. 
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SMITH, C.J. The District Court accepted the argument that the statement of 

MIDDLE- the defendant did not amount to a plea of guilty, and proceeded 

TON, J. iq ^j,y ^Y^Q ^g^gg again. The District Court cannot try a case except 

Re Yoanni on information by the Queen's Advocate. The duty of the District 

* Court as a Court of Criminal Appeal is to see whether the accused 

was properly convicted or not. 

As regards the second point the District Court over-ruled it 
without assigning any reason. 

This was a charge of assault under Art. 179 of the Ottoman 
Penal Code which provides punishment up to one year. Under 
clause 48 of the Cyprus Courts of Justice Order, 1882, the defen- 
dant ought to have been asked if he consented to be summa- 
rily dealt with or not. 

TempleVy Acting Queen's Advocate, in support of the conviction. 

Defendant must have consented to be tried summarily. It is 
not apparent under what law accused was charged. It may be 
said that the Magisterial Court considered that Mt had jurisdic- 
tion to try the case under Ordinance XXIII. of 1879. If not, 
is it essential that defendant should have been asked if he were 
willing to be tried summarily ? There is nothing in Clause 48 
of the Cyprus Courts of Justice Order to shew that defendant 
must be asked if he consented. Besides, the Magisterial Court 
may have inferred that defendant was willing. 

As regards the power of the District Court to re-hear the case, 
clause 82 subsection 4 of the Cyprus Courts of Justice Order says 
the Court may make any such other order as it may think just, and 
" may by such orier exercise any power which the Magisterial 
" Court might have exercised." The District Court in its desire 
to do justice made an order that it would re-hear the case. There 
is nothing to shew this order was ultra vires. 

Judgment: We are of opinion that this conviction must be 
quashed, and that the District Court ought to have done so when 
the case came before it. The defendant was charged witii an of- 
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fence under Article 179 of the Ottoman Penal Code, which is not SMlTfl, c.J. 
primarily within the jurisdiction of a Magisterial Court to adjudi- middlk- 
cate upon. The Magisterial Court, must, unless the accused con- l'^^- •^• 
sented to be dealt with summarily, send the case for trial. We do Re Yoanni 
not agree with the Acting Queen's Advocate's suggestion that a -^'^^^^ 
Magisterial Court may punish a man charged with an offence 
which is primarily beyond its jurisdiction to decide upon, without 
that man's expressed consent. Although the law does not say so 
in terms, there can be no doubt that in such cases the Magisterial 
Court should ask a defendant if he consents to be dealt with by it, 
or ascertain that he actually does so. It cannot be pretended here 
that the Magisterial Court took any steps to ascertain if the defen- 
dant consented to the exercise of their summary jurisdiction. We 
cannot also agree with the Acting Queen'3 Advocate that the District 
Court had any jurisdiction to re-hear the case. Subsection 4 of 
Section 82 of the Cyprus Courts of Justice Order says " The 
" Court of Appeal may adjourn the hearing of the Appeal and 
" upon the hearing thereof may confirm, reverse, or modify the 
" decision of the Magisterial Court, or may make such other order 
" in the matter as the Court of Appeal may think just, and may, 
" by such order, exercise any power which the Magisterial Court 
" might have exercised ... In our opinion this power of making 
orders refers to proceedings to be taken on the decision that may be 
come to, and not to the mode of coming to that decision. The District 
Court might perhaps have sent the case back for re-hearing by the 
Magisterial Court. There is no power under the sub-section for 
the District Court to re-hear the case itself. The Acting Queen's 
Advocate suggests that the Magisterial Court may have acted 
under Ordinance XXIII. of 1879, but how can it be said that the 
Cypriote Judges of the District Court, who constituted the Magister- 
ial Court in the case before us, and who came into existence under 
the Cyprus Courts of Justice Ordinance, 1882, were appointed 
Police Magistrates of Nicosia by the High Commissioner under the 
Ordinance of 1879 ? The argument is untenable, and for these 
reasons we think that the District Court had no power to re-hear 
this case, and that the conviction must be set aside. 

Appeal allowed. Conviction quashed. 
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SMITH C J 

&' [SMITH, C.J. AND MIDDLBTON, J.] 

MIDDLE- 
TON, J. In the matter of a charge AGAINST 



1893 
OcCbS 



ALI BEY HADJI HASSAN 

Insult— W0BD8 bpokbn in thb abbsncb op complainant— Publicity — 
Articles 213 and 214 Ottoman Penal Code. 

A person using slanderous or insulting words of awfther^ even although that 
other person he not present ^ xoill he liahle to eonriction and punishment under 
Article 214 of the Ottoman Penal Code. 

Appeal of the defendant from the District Court of Nicosia. 

The defendant was convicted of insult under Article 214 of the 
Ottoman Penal Code by a Magisterial Court and sentenced to 14 
days imprisonment. 

The words complained of were spoken publicly, and were clearly 
within the terms of the Article, but were spoken by the defendant 
in the absence of the complainant. 

The defendant appealed to the District Court by whom the con- 
Tiction and sentence of the Magisterial Court were confirmed. 

The Defendant appealed. 

Diran Augustin for the Appellant. 

The defendant had a quarrel with the brother of complainant, 
and in abusing him used also slanderous words about his sister, 
the complainant, who was not present. The question is can the 
law be applied where the person insulted is absent. It is clear 
from the Article itself that the person insulted or slandered must 
be present. The Turkish text has the words ^' to a person.** The 
Court will be crowded with these cases if it is held that insult can 
be punished, if uttered in the absence of the person insulted. 

TempleVy Acting Queen's Advocate {Mr, Macaskie with him) 
in support of the conviction. 

It is clear that an offence under Article 213 may be committed 
in the absence of the person slandered, and there is no reason in 
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principle why the offence specified in Article 214 may not be svffTH, CJ, 
similarly committed. The law does not in terms say that the jin)ULK- 
slanderous words must be used in presence of the person slan- TON, J. 
dered. The facts are without dispute. It is not in the least rs Ali Bet 

necessary that the person insulted should bo present. It is, more- 

over important that absent persons should be protected. 

Judgment : The defendant in this case appealed from a judg- j^r^ jo, 
ment of the District Court affirming a conviction by a Magisterial 
Court under Article 214 of the Ottoman Penal Code. The point 
raised by the Appellant was that the person who was " slandered" 
if we may use this expression, was not present at the time the 
slander was uttered; and that consequently no offence under Article 
214 was committad by him. Mr. Diran Auernstin stated in his 
argument before us that the words »JJS^ <^ Jt^ ^^ *^® Turkish 
text, mean "to or in the presence of another" and clearly imputed 
the necessity of the complainant*s presence. We have consulted 
Red house's Dictionary and also the Chief Turkish Translator to 
the Government, and both these authorities state that the words 
bXS^ a^ J^^^ unquestionably mean "in respect of or concern- 
ing another person." Moreover a commentary on the law by a 
Turkish lawyer which we have also consulted, states that in the 
opinion of the Commentator the person insulted or slandered need 
not be present. Of course this commentary does not necessarily 
bind us, but its coincidence with the wording of the text, gives it 
considerable weight. We do not think that we can read into the 
law words that it does not contain, and we are therefore both 
clearly of opinion that the slander need not be uttered in the pre- 
sence of the person slandered, and that this was the intention of 
the law. We also think that Article 213 should be read with 
Article 214, as in our view the former governs the latter with 
regard to the slander being spoken publicly, To bring a person 
within the law in our opinion the slander must be uttered pub- 
licly, and not over a dinner table or in private conversation with 
friends, which might- by some means be overheard. There is no 
doubt in this case that the words complained of were uttered 
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SMTTH, CJ. publicly, and were within the meaning of Article 214, and that 

MIDDLE 
TOK, J. 



MIDDLE- *^® defendant was properly convicted thereunder. 



It has been argaed by Counsel for the Appellant, that if we 
Hj. Hassan. <i®cide as we have done, the Courts will be crowded with cases of 

this description. We are, however, of a contrary opinion, believing 

that the effect of our judgment will be to make people more care- 
ful in future of the language they use with regard to other persons. 
We think that the conviction should be confirmed ; and that the 
sentence on the defendant should commence from the date of the 
expiration of the sentence he is now undergoing. The judgment 
of the Court will be, therefore, that the defendant be imprisoned 
for 14 days from the date mentioned. 

Appeal dismissaed. Conviction confirmed. 
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[SMITH, C.J. AND MIDDLETON, J.] 

LOUKA HADJI ANDONI FIERI Plaintiff 

,v 
ELENI HADJI YANNI Defendants 

AND 

Staurachi Theochari (as heirs op 

Hadji Yanni Hadji Paraskeva deceased.) 

ACKNOWLBDGMBNT OP DEBT — PBOMISSOBY NOTE — WaNT OP CONSIDERATION — 

no porgery, fraud or force— inference op fact that note not inten- 
ded to take effect till after the death op the maker — bequest — 
Distinction between Articles 1589 and 1610, of the Mejelle — Mejellb 
Articles 79, 614, 1572, 1575, 1589, 1591, TO 1596, 1601, 1605, 1609, 1610 AND 

1611. 

A. in the year 1885 gave B. hU son-in-law a prnmUsory note, in the custoviary 
form ^ for £20 due one year after date. B. had adranoed no money to A nor did 
it appear that there was any consideration for the note. A. died in the year 1891 
and no proceedings upon the note were taken till the year 1892, when B. sued A*s 
h^rs for tJie amount of the note. It was not alleged that any forgery or fraud 
existed in the note itself, nor that A . had been induced to make the note by eom- 
pulsi'in or fraud. 

Held : that an inference of fact might be drawn that the intention of the par- 
ties was. that the note should not be enforced till after the death of A. 

Held further : that although the note in question might be an acknowledg- 
ment of a debt vnthin the terms of Article 1610 of the Mejelle so as to bind A. 
and his heirs to the payment thereof^ without the power of denying the debt it 
purpoHed to represent, yet as it was intended by the parties only to take effect 
after the death of A. it must be treated as a bequest and that consequently it 
could only be held good up to an amount not exceeding one third of the estate of A. 

Appeal from the District Court of Nicosia. 

Artemis for the Appellant. 

Pascal Gonstantinides for the Respondent Staurachi. 

The facts and arguments sufficiently appear from the judgment. 

Judgment : This is an appeal from the judgment of the District 
Court of Nicosia, dismissing the claim of the plaintiff to recover 
from the defendants, as heirs of Hadji Yanni Hadji Paraskeva, 



SMITH, C.J. 
k 
MIDDLE- 
TON, J. 
1893 

Nm'. 7 



Dee, 8, 
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SMITH, C.J. deceased, the sum of £20 and interest, alleged to be due on a bond 

MIDDLE- given by the deceased to the plaintiff, dated the 13th March 1885. 
TON, J. 
^-^ The facts of the case are very few and simple, but they give rise 

LOUKA Hj. 

Andoni to very difficult questions. 

Fieri. 

F Ni Hj '^^® defendant Eleni is the dauprhter of Hadii Yanni, and the 

Yanni and other defendant is his grandson. The plaintiff is the husband of 

Thbochaei *^® defendant Eleni. 

It appears from the evidence that on the 13th March 18S.5, the 
deceased made the bond now sued on and delivered it to the plain- 
tiff. It is aliecred on behalf of the plaintiff, that on th*^ pame day 
he handed to the deceased in cash the sum of £17. 10, which, with 
interest for one year, at the expiation of which th«^ monevfl 
secured by the bond became pavable, arcordinqr to its tenonr. 
made up the sum of £20. The Dia+r'ct Court a^ the conclusion nf 
the plaintiff's case, gave judgment for the defendants, on the srronnd 
that there was no satisfactorv evidence that the monev was reallv 
paid to Hadii Yanni, and that the consideration for the b'^nd 
therefore failed. 

Against this iudgment the plaintiff appeals, and it is oonrended 
on his behalf (1) that if it were necessary to prove con«iid*»ration, 
it had been proved that the monevs secured by the bon^ had reallv 
been advanced by the plaintiff Hadji Yanni, or that if the Court 
were not satisfied of that, then that a consideration to aunport the 
bond would be found in the fact, that the deceased had been 
waited on and supported by the plaintiff and his wife during his 
last years, (2) That althousrh the Supreme Court had in the case 
of Theognosia Haralnmho v, Ei^nngheli Haralamho and others, 
(ubi sup. p.21) decided that as between heirs, the consideration 
for a bond eriven by a deceased ancestor to one of them must be 
proved, the plaintiff in this case was not an heir, and therefore it 
was unnecessary that consideration should be proved. Article 
1610 of the Mejelle was relied upon to show that it was not open 
to the defendants to require the plaintiff to prove consideration. 

For the respondent it was contended that as regards the question 



Digitized by VjOOQIC 



155 

of whether the money \^ad really heen paid by the plaintifip to the SMITH, C.J. 

deceased or not, it was a question of fact decided by the District niDoXiK- 

Court, with whose decision on such a point the Supreme Court TON, J. 

would not interfere : that it had already been decided in the case louka Hj. 

of Dimitri Solomo v. Marikou Elia (not reported) that even as ^^J^f ^ 

between strangers and heirs the latter could require consideration v. 

Eleni Hj. 
to be proved under section 1589 of the Mejelle, and that in the case yanni akd 

of Theognosia Haralambo v. Evangkeli Haralambo, bonds given S'''^^*^^^! 

without consideration and intended to take effect only after the — 

death of the maker of them, were void altogether as intended to 

defeat the laws of inheritance. 

As neither of us had been members of the Court by which the 
case of Theognosia Haralambo v. Evangheli Haralambo (ubi 
sup. p.21) had been decided, and as it did appear to us that there 
was a difficulty in reconciling Articles 1589 and 1610 of the Me- 
jelle, we reserved judgment in order that we might have an oppor- 
tunity of considering the decided cases and the law. 

With regard to the question of fact, we see no reason to disagree 
with the finding of the District Court that there is no satisfactory 
evidence to show that the moneys for which the bond purported 
to be given, had in fact ever been paid by the plaintiff to the 
deceased Hadji Yanni. 

With regard to the contention of Mr. Artemis, that if the pay- 
ment of money by the plaintiff to the deceased was not established, 
a sufficient consideration for the bond would be found in the ser- 
vices rendered to the deceased by the plaintiff and his wife, it is 
sufficient to say that there. was no evidence of them put before the 
Court. 

We also consider that, having regard to the fact that the moneys 
had not really been advanced by the plaintiff, and that although 
the bond was given in March 1885 and Hadji Yanni did not die 
until the year 1891, no attempt appears to have been made to 
recover the moneys due under the bond, and to the fact that the 
bond was given to the husband of the daughter of the deceased, 
we are entitled to draw the inference that it was given with the 
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SMITH, C.J. intention that it should not be enforced until after Hadji Yanni's 

MIDDLK- death. 
TON, J. 

— '— The qnestion for our decision, then, is, what is the legal effect 

Andoni o^ 21 bond, purporting to secure moneys, which have never as a 

PiKBi. matter of fact been paid, and which is not intended to be enforced 

Klbni Hj. until after the death of the maker; and to what extent has the law 

Staubachi been settled by previous decisions of the Supreme Court ? 
Thboohabi 

— In the first place we are of opinion, that such a bond as that 

sued upon in this action, is a written acknowledgment of debt, the 
law regulating which is that contained in book 13 of the Mejeile, 
headed "on acknowledgments." It appears to us that such a 
document is one that falls within the definition of " acknowledg- 
ment" contained in Article 1572 of the Mejeile, and it has been so 
held in both the cases referred to in the course of the argument in 
this appeal. 

The leading princi})le of the law no doubt Is, that everyone is 
bound by his own acknowledgment ; and where an acknowledg- 
ment has been made by a person of sound mind, who has attained 
the age of puberty, he is, as a general rule, bound by that acknow- 
ledgment. 

As an instance of the extent to which this doctrine appears to 
be carried, and to which the law will enforce acknowledgment, we 
will refer to the proceedings mentioned in Articles 1591 to 1594. 
If a person says " All my goods which are in my possession are 
the property of so and so," his declaration is considered to be a 
gift, and has no effect unless he makes delivery of the goods ; but 
if he says "All the things which are considered to belong to me 
are the property of so and so," it is regarded not as a gift, but as a 
declaration of the right of another, which under Art. 1594 can be 
enforced against him in his lifetime, and against his heirs after 
his death. This appears to carry the value of acknowledgments a 
very long way, though it seems from Article 1589, that the maker 
of the acknowledgment would be able to assert that his declara- 
tion was false, and the person in whose favour the declaration was 
made, would be put upon his oath that the declaration was true. 



Digitized by V^OOQIC 



i:>7 

Though Article 1589 does not in terma refer to the heirs of a smitk. CJ. 
deceased person, it appears to us that probably it avouM be neces- Mf[)^)i k. 
sary to bold that they stand in the same position as their ancestor, TON. J. 
and wouhi also be entitled to the protection of Article 1589. louka Hj. 
Artielee 1595 to 1605 deal with acknowledgments made by a person An>>oni 
during the course of his last illness. r. 

KLE?fI H.I. 

Article lo96 provides that a person having no heirs may make staurach? 
an acknowledsrment in favour of another, and thus defeat entirely Theochari 
the right which the Beit el Mai would otherwise have had. Itispos- 
sible that in this case no one could defeat the acknowledgment by 
saying that it is false. 

By Article 1601, if a person in the course of his last illness, 
acknowledge that certain property of his belongs to a stranger (i.e. 
a person who is not an heir), or that he owes him a sum of money, 
such an acknowledgment is valid, evea though it comprehends 
the whole of his estate. But the article goes on to say that if many 
persons know that in reality the property mentioned in the de- 
claration is the property of the person making the declaration, and 
it is manifest that the declaration was false, then the acknowledg- 
ment has either no effect at all, or may be good according to 
circumstances, as a gift or a legacy, as the case may be, and in either 
of the latter cases, is valid only up to one-third of the value of the 
estate. 

The Article does not in terms speak of the falsification of an 
acknowledgment of debt, though there appears to be no reason in 
principle, why, if the declaration of ownership of property can be 
shown to be false, a declaration of debt should not likewise be 
capable of being attacked on the same ground. If it can be so 
attacked, it appears to us that on the same principle as an acknow- 
ledgment of the right of property in another, may be regarded as a 
gift or legacy, as the case may be, the acknowledgment of debt 
may also according to the circumstances be considered as a gift or 
legacy of the moneys referred to in the declaration. 

By Article 1605, the contracts of guaranty defined in Article 
1614 of the Mejelle, made by a person in the course of his last ill- 
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SMITH, CJ. ness, are placed on the same footing as acknowledgments of debt. 
MIDDLE- "^^^^y *^ invalid if made in favour of an heir ; but good if made 
TON. J. in favour of a stranger, up to the value of one-third of the estate. 

AimoNi' Our view of the law of acknowledgments in general, is, there- 
FiBBi. fore, that a person making a declaration whilst sound in mind and 
Kleni Hj. body will as a general lule be bound by that acknowledgment; 
S'rfuBACH? *^** ^® ^® nevertheless entitled to dispute the truth of his acknow- 
Thbochabi lodgment, and it seems to us that reason and justice require that 
his heirs should, with regard to this, be held to stand in the same 
position as he does. For instance a man might make such an ack- 
nowledgment as is referred to in Article 1591, to the effect that cer- 
tain property considered to be his was the property of another, and 
subsequently meet with an accident and die. Had he lived, it ap- 
pears to us that it would have been open to him to dispute the 
correctness of his acknowledgment, under Art. 1589, and we see 
no reason in principle why his heirs, as representing him, should 
not be allowed to do, what he himself is allowed by law to do. 

If the acknowledgment be made by him during the course of 
his last illness, it may either be of no avail at all, or be valid as a 
gift or a legacy as the case may be ; though in either of the latter 
cases, it can hold good only up to the value of one third of his 

estate. 

Had the law on acknowledgments stopped here, it appears to us, 
that applying it to the present case, we should have held that it 
was open to the defendants to contest the acknowledgment of 
Hadji Yanni that he owed the plaintiff £20 for cash advanced. 
The acknowledgment was not made by Hadji Yanni, so far as the 
evidence goes, during the course of his last illness, and con- 
sequently is not governed by section 1601 of Mejelle, and could 
not under that section be regarded as part of his will. 

Is there then anything in the law which forms an exception to 
the general rule that a person may deny the truth of acknowledg- 
ments made by him ? 

It appears to us that Article 1610 has made such an exception. 
This Article provides in effect that where a person has made a 



Digitized by V^OOQIC 



159 

written acknowledgment of debt in an *' official, or legal, or custo- SMITH, C.J. 

mary " form it is not open to him subsequently to deny the debt middlb- 

statei in the document, if he acknowledge that the signature to it TON, J. 

is his, or if on his denial of his signature, its authenticity is estab- louka Hj. 

lished. It is worthy of remark that the worls " to his creditor '* ^^am ^ 

(r^ cayeitTTij avrou) which appear in the Greek translation of Ar- e. 

tide 1610 do not appear in the Turkish text, which says literallj" yanni and 

"the sened of debt" or obligation that he has given. If it is free Stauraohi 

° ° Thkochabi 

from all suspicion of forgery or fraud, be is bound to pay the — 
amount of the debt stated in it. 

We are informed that the undoubted meaning of the words 
which are translated, -rrXa (rroypatpt a t:ai Trafjawoi rftng in the Greek, is 
some forgery or fraud in the document itself. 

No doubt other defences besides those specified in Article 1610 
might be raised : for instance, that the making of the obligation 
had been extorted by force (see Article 1575.); and though there 
is no mention of a fraud practised on the maker, apart from some 
fraud in the note itself, it is certain, that if the making of the ob- 
ligation itself, had been procured by some fraud practised on the 
maker, we should hold that the obligjition could not be enforced 
against him. 

Article 1611 in like manner expressly provides tliat the heirs of 
a deceased person are bound to pay the debt when the signature 
or seal of their ancestor is acknowledged by them, or has been 
proved. It appears to us therefore that in these articles the law 
has made an exception to the general rule laid down in Article 
1589, and has provided that acknowledgments of debt, drawn up 
in " legal official or customary form,*' cannot subsequently be 
contradicted. It is not easy to see what class of documents the 
law contemplated in making this exception. The words we have 
translated " legal official or customary '' first occur in Article 1609, 
which says with regard to acknowledgments drawn up in "official*' 
or "legal" or customxry form (for the Turkish word ^y**^ in- 
cludes them all ; and indeed the article itself goes on further to 
define thi meaning of j*^^ by expressly mentioning the word 
"customary** ^TjU) that they have the same force and effect as 
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SMITH, C.J. acknowledgments, woald still appear to be subject to the pro- 
MIDDLE- "^iBio^s ^^ Article 1589, and it would still be open to the person 

TON. J. making snch a docnment to deny the trath of the acknowledg- 
LouKA Hj. ment,and to put upon the person in whose favour the acknowledg- 

^^ER? ^ ment is made, the onus of proving its truth. But when in the 

V. next two sections the law goes on to say, that if the person making 

Kleni Hj 
Yanni and ^^® acknowledgment deny the debt mentioned in it, his denial 

Staurachi ghall not be taken into account, but that he and his heirs after 
Theochari ' 

him are to be adjudged to pay the debt, without any reference to 

any proof of consideration, such as is referred to in Article 1589, 
it does appear to us that the law has designedly made an ex- 
ception in the case of acknowledgments made in this form. 

For some reason or other, whether from considerations of general 
policy, or others of which we are not aware, and concerning which 
the law itself gives no inkling, there appears to be a distinct enact- 
ment that where an acknowledgment of debt is drawn up in an 
oflBcial, or legal, or customary form, the debt acknowledged cannot 
afterwards be disputed. 

It did occur to us that perhaps Article 1610 had reference onlj 
to bills of exchange or promissory notes, the forms of which are 
prescribed by the Commercial Code ; but though it would un- 
doubtedly include these, it appears to us to have also a wider 
signification, and to include all monetary obligations drawn up 
according to a usual or customary form. We see no reason in 
principle why in the case of negotiable instruments, as between 
the parties to the making of the note itself, want of consideration 
should not be allowed to be set up as a defence. However this 
may be, we hesitate to say that a document sucli as the one in 
question, which appears to us to be a written acknowledgment of 
debt, drawn up in a form which is well-nigh universal in this part 
of the Ottoman dominions at all events, and which is a simple en- 
gagement to pay a certain sum at the expiration of a certain time, 
is not such a document as is contemplated by Article 1610 of the 
Mejelle. 

So far as the law itself goes, therefore, it appears to us that it 
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woald not be open to the defendants to resist the plaintifTs claim, smith, C.J. 
on the groand that there was no proof of consideration ; and MIDDLE 
we turn to the decisions of the Snpreme Court to which reference TON. J. 

has been made. Louka H.t. 

andoni 
The first of these is the case of Dimitri Solemo v. Marikou yns^m, 

V. 

Elia. which was heard on appeal and decided by the Supreme klbni Hj. 
Court on the 30th December, 1889. Staubachi 

Thbochabi 
The facts in that case appear to have been, that the plaintiff was 

the adopted son of one Hadji Mariou Hadji Dimitri, who in the 
year 1884 made a bond in his favour for £210 ostensibly for 
money advanced. No time was specified in the document itself for 
the payment of the amount of the bond ; but after the death of 
Hadji Mariou, the plaintiff sought to recover the amount from her 
heir. It was argued for the plaintiff before the Supreme Court, 
that the advance of money by him to the deceased was proved ; 
and for the defendant that the Court below had found that the 
money had not been in fact advanced, that no consideration was 
proved, and that the document had been made to evade the law of 
inheritance. The Supreme Court affirming the judgment of the 
District Court, decided in favour of the defendant, as would ap- 
pear from a very brief note made at the time, on the ground that 
it was open to the heirs of a deceased person, under the provisions 
of Article 1589, to require the person in whose favour an acknow- 
ledgment of debt was made, to prove the consideration given. It 
is to be observed, that in this case the attention of the Supreme 
Court does not appear to have been directed to the provisions of 
Articles 1610 and 1611, and if the document sued upon in that 
case, was an ordinary bond purporting to secure the payment of 
money, and drawn up in the form which is usual and customary, 
here, it is difficult to see how the decision in that case can be re- 
conciled with the law, or with the decision in the subsequent case 
of Theognosia Haralambo v. Evangheli Haralamho (ubi sup 
P21). 

In the latter case, the facts^ as stated in the judgment of the 
Supreme Court, appear to be, that a bond to secure the sum of 
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SMITH, CJ. £200 was given by one Hadji Despinou to the plainti£^, one of her 

MI DDLS- ^^^^^9 some time prior to her death, which after her decease the 

TON, J. plaintiff attempted to enforce against the other heirs. The atten- 

LouKA Hj. tion of the Supreme Court was directly called to the provisions of 

^em/ Article 1610 of the Mejelle. The Court clearly felt the force of 

V- those provisions, and the view then taken appears to be irrecon- 

Yanni and cilable with that taken in the case of Dimitri Solomo v. Marikou 

Thkochabi ^^^ assuming of course, as we feel was most probably the case, 

— that the forms of acknowledgment in the two cases were similar. 

In giving judgment in Theognosia Haralamho v. Evangheli 

Haralamho the Court say "we are of opinion that al- 

" though regarded as a simple a^^knowledgmetit of debt such a 
" document as that before us cannot be attackedy it was neverthe- 
" less competent for any heir to attack it, on the ground that it 
^* forms part of a transaction designed merely to defeat the law of 
" inheritance. That it is in fact contrary to the policy of the law, 
" and a fraud on the heirs, who do not purport to be benefited by 
" it.*' We regard the opening words of this sentence to be a 
distinct decision that such acknowledgments of debt cannot be at- 
tacked under the provisions of Article 1589 of the Mejelle, and 
whilst this decision appears to us to be more in accordance with 
the law than was the decision in the case of Dimitri Solomo v. 
Marikou Elia^ it also appears to us to conflict with the grounds on 
which apparently the decision in that case was based. 

We have therefore unfortunately two decisions of the Supreme 
Court before us, on the point as to whether the debt stated in such 
a document as is sued upon in the present action, can be attacked 
upon the ground that the consideration stated in it must be 
proved ; and having had the opportunity of closely considering 
the law on acknowledgments, we should unhesitatingly follow the 
decision in the case of Theognosia Haralambo v. Evangheli Hara- 
lamho as being, in onr view, in more direct conformity with the 
law. 

It was unfortunate that in the previous case the provisions of 
Article 1610 were not directly called to the attention of the Court, 
or taken into consideration. 
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The ground upon which the decision in the case of Theognosia SMITH, CJ. 

Haralamho i\ Evanghsli Haralamho rests, is that a bond made middlk- 

by a person in favour of one of his heirs, and not intended to be TON. J. 

enforced until after the death of the maker, is a transaction in- Louka Hj. 

tended to defeat the law of inheritance, and void on the ground of ^^^^f ^ 

public policy ; and we proceed to enquire whether the principle of v. 

this decision is applicable to the case before us. Yanni and 

Staubachi 
We will in the first plaoe consider the law as to the disposal by Thbochaki 

a person of his propertv. • 

Our view of the law is that a man may, whilst in sound health, 
dispose of the whole of his estate either to an heir or a stranger. 
He may by will also dispose of his property to a stranger, but only 
to an extent not exceeding the value of one-third of the inheri- 
tance. A bequest to one heir is invalid altogether, unless the other 
heirs consent to it. The question then arises, as a man cannot by 
will dispose of property exceeding the value of one- third of his 
estate, is it open to him to do so by an instrument not purporting 
to be a will in form, such for example as a written acknowledg- 
ment of debt, but intended to operate only subsequently to his 
death ? 

We have had some doubts as to how far an acknowledgment of 
debt, at all events such an acknowledgment as is referred to in 
Article ICIO, can, apart from the decision in the case of Theognosia 
Haralamho v, EvangJieU Haralamho^ be attacked subsequently 
to the death of the maker. 

Article 1610 no doubt says that the heirs are bound by it, and 
it is somewhat curious that Article 1601, which while dealing with 
two kinds of deathbed acknowledgments viz,: an acknowledgment 
of the ownership of property and an acknowledgment of debt, 
only mentions specifically a falsification of the acknowledgment 
of the ownership of property, and is silent as to a falsification of the 
acknowledgment of debt. As we have already said, we see no 
reason in principle, why, if one acknowledgment is capable of 
being falsified, the other should not also. The policy of the law 
appears to be to safeguard the interest of heirs, and to protect 
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SMITH, C.J. them against the gratuitous acts of their ansestors upon their 
MIDI^LE- ^®2i^^^®^» ^^^ against their bequests, beyond a third of the residue 
TON. J. of their estates after payment of debt?. 

A^moia^ Supposing a man upon his de.ithbed makes an acknowledgment 
Fieri. of debt in the form, for instance, of such a bond as is sued upon 
Kleni Hj. in this action, promising to pay a sum of money say at the expira- 
Staurach? ^^^^ ^^ ^^^ year. It would be quite certain that the intention 
Theochari was, that the acknowledgment should take effect after his death. 
This debt would, we believe, under the law become exigible im- 
mediately upon his death, and if such an acknowledgment could 
be held good as a debt, the maker would be able to entirely defeat 
the rights of his heirs, as his whole estate might be sw^allowed up. 
We think that undoubtedly such a transaction, although in terms 
the acknowledgment was absolute, and did not on the face of it 
show that it was to take effect after death, must nevertheless be 
held to be a bequest, if surrounding cirou nstances showed that in 
fact it was intended to take effect after death . 

This being the case with regard to deathbed acknowle Igments, 
are acknowledgments mide in time of health, but intended to take 
effect only after the death of the maker, to stand on a different 
footing, and to be good for their whole amount against the estate 
of the maker after his death ? 

In our opinion they must be held to have the same force and 
effect. To hold otherwise would be to render of no avail the law 
which now limits the powers of disposition by a person of his 
estate to take effect after his death. The broad principle of the 
law appears to be, that a person may whilst in health divest him- 
self of his property to as great an extent as he pleases, but that 
any disposition intended to take effect after his death must be 
limited to the value of one third of his estate. 

We therefore hold the legal effect of such a written acknow- 
ledgment of debt as the bond sued upon in this action, to be 
similar to a bequest. 

In the case of Thrognosia Haralamho v. Evangheli Haralamho 
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(ubi Slip. p.21) to which we have so frequently referred, it was SMITH, C.J. 

abundantly plain that Hadji Marion, by giving written acknow- middi.K- 

ledgments of debt in favour of some of her heirp, to the exclusion TON, J. 

of another, or other?, was attempting to dispose of her property loukZhj. 
after her death in a way which we consider was not sanctioned by Andoni 
ths law. The judgment of the Sjpreme Court no doubt says that r. 

such a bond is void as contrary to public policy ; and although yanni and 

our decision in this case does not proceed on that ground, it is not Staurachi 

IHSSOCHARI 

contrary to the decision in that case, as the plaintiff in that action — 
was an heir, and viewing the acknowledgment of debt made in 
his favour as having the same legal force and effect as a bequest 
would have had, it is plain that unless the other heirs assented to 
it, it would have no for^e and effect. 

From our point of view we should hesitate to say that sujh a 
bond is void from reasons of public policy ; but we should prefer 
to say that it is void as being in the nature of a bequest to one 
heir, which would be invalid unless assented to by the other heirs. 

We think we are correct in viewing the judgment of the Court 
of Appeal in that action as founded upon the fact that it was a 
transaction to benefit one heir at the expense of the others. The 
judgment says *' We are, however, so strongly impressea with the 
" fact that in cases such as this, the whole transaction is intended 
*' to confer a benefit which is not to take effect until the death of 
*Mhe pers( n conferring it, and whatever may be the apparent 
" nature of the documents employed, or the meaning of the words 
" used in them, there can be no doubt whatever that the whole 
"and sole intention is to confer on one heir, to the prejudice of 
" others some greater right than the ordinary, law allows of." It 
appears to us from these words, that the Court had in view an 
acknowledgment of debt iij favour of an heir only ; and that it is 
Avith reference to the case actually before the Court, that the sen- 
tence in the judgment immediately following that we have 
quoted, declaring such acknowledgments to be void as contrary to 
public policy, is to be read. It is a matter of regret that the mean- 
ing of the Court was not more clearly defined, as undoubtedly the 
wards " although regarded as a simple acknowledgment of debt 
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SMITH, CJ. ^' such a doaument as that before us cannot be attacked/^ would of 
MIIH)LB- themseWes apply to any acknowledgment, whether made in favour 
TON, J. of an heir or a stranger. Having regard, however, to the words 

LoukT^Hj. of the preceding sentence of the judgment, it seems to us clear 

^^M? ^ that the Court was dealing only with the case in which the ack- 

V. nowledgment of debt had been made in favour of an heir and not 

Eleni Hj. - . 
Yanni and of a stranger. 
Staubaohi 
Thkoohabi In the case before us we find an acknowledgment of debt made 

by a man, in favour of a stranger i.e. one who was not one of his 
heirs, at a period long antecedent to his death and intended, as we 
find, to take effect only after his death. In accordance with the 
view of the law we take, we must hold that this acknowledgment 
is good, provided that after the satisfaction of all debts of the 
deceased Hadji Yanni, the amount of the debt so acknowledged, 
together with the amount of any bequests the deceased may have 
made, does not exceed the value of one-thinl of his estate. If the 
amount of this debt, together with the amount of any bequests the 
deceased may have made, does exceed in amount the value of one- 
third of the estate, it must abate. 

One other point we ought perhaps to mention. -It was pressed 
upon us by the respondent's counsel, that the bond though made 
nominally in favour of one who was not an heir of Hadji Yanni, 
was intended really for the benefit of an heir, that is to say for 
the benefit of Hadji Yanni's daughter, who is the plaintiff"s wife. 
We have considered whether we should draw the inference that 
this was really an attempt to confer a benefit on one heir to the 
prejudice of another, and we have come to the conclusion that we 
cannot do so fn this case. The deceased may have intended to do 
in fact, what he did in form, viz, : confer a benefit on his son- 
in-law ; and though such an acknowledgment of debt in favour 
of a son-in-law may be open to suspicion, we do not feel at liberty 
in this case to decide that the bond was given for the benefit of 
Eleni. 

There may be cases in which surrounding circumstances show, 
that such an acknowledgment is merely a colourable one, and the 
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transaction intended really to benefit an heir in a manner which s^ilTHf, iCJ^. 

according to oar decision in this case, and to that in Theognosia ]^[tx)|)LK- 

Haralambo v. Eyangheli Haralambo, cannot legally be effected, TON. J. 

bat we cannot say that the present case is one of them. LouKiTHj. 

Andoki 
Oar judgment therefore will be that the judgment of the District Fibbi. 

Court be set aside, and judgment entered for the plaintiff for the Kleni Hj. 

amount claimed, subject to abatement, if this amount be found to sj^ubach? 

exceed one-third of the value of the estate left by Hadji Yanni, Thbochabi 

after deduction of debts, and taking into consideration any legacies 

the deceased may have made. 

To give effect to this judgment it may be necessary, unless the 
parties agree, either that the amount claimed in this action does 
not exceed one-third of the testator's estate, or as to the value of 
the estate, to remit the action to the District Court for an account 
to be taken, and for judgment to be then entered for the plaintiff 
either for the full amount claimed, or for so much thereof as shall 
not exceed the value of one-third of the deceased's estate. 

Appeal allowed. 
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[SMITH, C.J. AND MIDDLETON, J.] 

THEODOULO ZENOBIO and another Plaintiffs, 

V. 

MEIREM OSMAN and others Defendants. 

Immoveable pbopbbtt — Salb of unaooompanied bt bboibtbation— . 
Rights of pubchasbb — Subsbqubmt salb bt obdbb of Coubt fob dbbt or 
dboeasbd vendob — Claim bt heibs of foemeb pubchasbb to betuen or 

PUBOHASE MONETS—IMPLIED OONTEAOT FOB QUIET ENJOTMENT — LAND CODK 

§36. 

On a sale of immoreabU prnperty unaeeompanied by reg titration there u no 
implied contract on the part of the vendor that the purcJuuer ehall have quiet 
er^oyment of the property, I 

A. in the year IBBt purported to eell to B. by so called " private contract of 
sale " certain immoreable property. B. paid the purchase money and took pos- 
tciiion of the property^ which itill rem/ained registered in the name of A. In ths 
year 1889^ up till which time B. held the property without dispute, it was sold by 
the order of a Court in satisfaction of a judgment debt due by A, Subsequently 
to the year 1889 A. and B. both died, and in tlie year 1892 the heirs of B. com- 
menced an action against the heirs of A. claiming the return of the moneys paid 
by B. for tlie property. 

Held : tliatthe heirs of B, had nogreater rights than B. himself had, and that 
the purchase moneys eould not be recovered, on tite ground that in such transac- 
tions as the one in question no contract for quiet enjoyment of property so pur- 
ported to be sold would be implied, and that as A. and B. had entered into the 
transaction with the object of evading the law, B. by allowing the property to 
remain registered in A*s name, must be field to Jiave acquiesced in any cons 'quennes 
that might ensue, amongst which was tJis liability of tlie property to be sold by 
A's creditors. 

Article 36, of the Land Code discussed. 

The principle on which the Supreme Court has acted in cases of so called 
" pricate sales*' is, that so long as the vendor leaves the purchaser in possession 
of tlie property he purported to sell him, the latter has no right to maintain an 
action against the vendor to compel him either to procure the property to be regis- 
tered in tJu purchaser's name, or to recover tlie purchase money. If, however, 
the vendor should, whilst retaining the purchase money, attempt to regain 
possession of the property he hhU not he allowed to do so withont repaying the 
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purehoM mmley, /in the ifqui^ able principle that the vehdfir ithoutd ^e forbidden fo "SMITH, C.J. 
take- a wrongful advantage of his own thare in a tranetkotion which he knows it * t w 

withaut any legal effect. 



Appeal from thie District Court of Lamaca. 

Pascal Constantinides for thiB Appellants. 

Diofahto Themistocles for the Riespon^ntfl. 

The facts and argnments sufficiently appear from the judgment. 

Judgment : This ia^an appeal from the judgement of the District 
Court of Lamaca drsmissing the pfarntiffs' claim to recover from 
the defendants the sum of 5,000 c.p. alliaged to be due under the 
following circumstances. 

It appears from the very meagre statement of facts contained in 
the notes, that a man, Osman Hassan, purported to sell in the year 
1881, to one Zenobio certain land and caroub trees for the sum of 
5,000 c.p. This sale was neyer completed by registration, but it is 
admitted that the 5,000 c.p. were paid, and that possession of the 
property was given to Zenobio. Same years subsequently (in the 
year 1889, as was alleged before us,) this property was seized in 
execution, and sold to satisfy a debt of Osman Hassan. We as- 
sume that the property was at the date of the alleged sale to 
Zenobio, registered in the name of Osman Hassan, and continued 
to be so registered down to the year 1889, when it was sold to 
satisfy his debt as above mentioned. 

At the time when Wie property wks thus sold, bol^ Zenobio and 
Osman Hassan are stated to haye been alive. They subsequently 
died, and in May of the present year this action was brought, in 
which the plaintiffs, who are the heirs of Zenobio, claimed from 
the defendants, the heirs of Osman Hassan, the 5,000 c.p. which 
Zenobio had paid on the so called piirchasb of the property. 

As no facts appeared to be in dispute, the District Court dl%- 
missed the plaintiffs' cliim, on the authority of the decision of the 
Supreme Goul*t in the cas^ of ChrisHnou Stavrinau v. The Queen's 



TON, J. 

Thbodoulo 
Zenobio 

V. 
MmBEH 

Osman. 
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SMITH, C.J. Advocate (C.L.R. Vol. 1., p. 46.) Against this decision the plain- 
MIDDLE- ^^^^ appealed, and it is contended for them, that although the 
TON, J. legal right to the possession of the property did not pass by the 

Theodoulo contract, that nevertheless the Supreme Court had decided in 
^^^^^^ cases between purchaser and vendor, that if the latter after receiv- 
Mbirem ing the purchase money for property which he purported to sell, 
* by what have become known as " private contracts of sale," claim- 
ed to recover possession of his property, possession would ouly be 
given to him on his repayment of the moneys he had received. 
That on the same principle, where property which has thus pur- 
ported to be sold, has been taken from the purchaser's hands 
owing to its having been seized and sold in satisfaction of a judg- 
ment debt of the vendor, the purchaser has a right to recover from 
the vendor the moneys he had paid to him. It is contended that 
the contract exists, that the fact that the purchaser's possession has 
been disturbed forms a breach of it, from which arises an obliga- 
tion on the vendor's part to repay the purchase moneys ; and it is 
pointed out that otherwise, the vendor obtains a double advantage, 
as he retains the purchase money, and at the same time gets his 
debt satisfied by the sale of the property. It was also contended 
that the case relied upon by the District Court was distinguishable, 
as the real point decided in that case was, that the Crown was not 
liable after the death of a deceased person to pay his debts, and 
was not decisive of the present case, in which it was sought to 
make the heirs of a deceased person liable. Our attention was 
also directed to Art. 36 of the Land Code, which was relied upon 
as strengthening the views put forward on the plaintiffs' behalf. 

For the respondents it was contended that Osman Hassan had 
given up to Zenobio possession of the property and had never in- 
terfered with that possession ; that the sale of the land in exe- 
cution was no act of his, and could not be treated as a disturbance 
by him of Zenobio's possession, but was one of the risks Zenobio 
had chosen to incur by not taking the necessary steps to protect 
himself by getting the property registered in his name. It was 
further contended that the case of Christinou Staurinou v, Tlie 
Queen'' 8 Advocate was decisive of the present case, inasmuch as in 
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that case, in which a precisely Bimilar transaction to the present SiliTH, C.J. 

MIDDLE- 
TON, J. 



Zenobio 

V. 

Metbem 

OSMAN 



one had been entered into, the Supreme Court had stated in their 
judgment, that as no debt was in existence at the date of the death 
of the assumed vendor, none could subsequently have arisen. Thbodoulo 
With regard to the argument founded on Article 36 it was con- 
tended that it referred only to the cases therein mentioned, that 
is to say, to the cases in which a vendor or his heirs had retaken 
possession of the property, or to cases in which a person had died 
without heirs. 

We proceed to consider the arguments addressed to us, and the 
law applicable to the facts of this case. 

The document termed the contract of sale put in evidence in 
this case, is in form only a declaration stating that Osman Hassan 
had sold the property therein mentioned for the sum of .5,000 c.p., 
the receipt of which he acknowledged ; it contains no reference 
to registration, or any agreement for the return of the purchase 
money, in case the property were not transferred by the vendor 
to Zenobio by obtaining the registration in his name. In terms 
therefore this document is not a contract to sell, but an acknow- 
ledgment that the vendor has sold. We understand it to be ad- 
mitted, though there is no evidence of the fact, that Zenobio took 
possession of the property at the date of this document, and held 
it down to the date when the property was taken from him and 
sold in satisfaction of Osman's debt to some third person. The 
regult of the transaction between the parties is, that the legal right 
to the possession of the property remained vested in Osman Has- 
san, and as against him, Zenobio became entitled to hold and enjoy 
the property. We have in previous cases laid down the principle, 
that so long as the vendor leaves the purchaser in undisturbed 
possession of the property he purported to sell him, the latter has 
no right to maintain an action against the vendor to force him to 
procure the property to be registered in the purchaser's name, or 
to recover the purchase money. We are not sure that there has 
ever been an actual case before the Supreme Court, in which the 
vendor having received the purchase money, has attempted to re- 
tain it and to regain possession of the property as well. It is no 
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SMITH, CJ. easy maUer to s^roh through the re2€^rdii of ^bfi Gwnl.fftf tiku 

MIDDLE- P*** i^ years ; and it ie po3»ible tiwittheteoBiay be.an.actaiU djeawr 

'^^^if' ion on *he point, thoagh at present we are anaWe to find it. It is 

Thbodoulo not, however, a matter of much ijnportaiUQe, aa ;»o do«.ht we>baTe 

*^^^'^ more than once expiressed the view that ibe vendor, if he desired 

itaBEM to oht^tin possesaion of the i^roperty, must repaj tho purol^ser th^ 

' amount of the purchase moneys. ;3ee Aunetta Ha^ Q^rghi v, 

Hadji Georghi Brutso (CL.R. vol 1., p. .45) and Ohris:tvwu St^v-^ 
rino V. Tlie Queen's Advocate (CL.R. vol 1., p. 46.) 

In stating this view we cannot fini any casein which the C(xurt 
has laid down the principle on which it rests. It appears to us to 
reist, not on any implied contract between the parties, whereby 
the vendor guarantees the parc-haser the quiet enjoyment of the 
property he purports to sell, but rather on principles of general 
equity which forbid the vendor to take a wrongful advantage of 
his own share in a transaction which he knows is without auy 
legal effect. Both parties to a transaction of this nature know, or 
must be presumed to know, that the effect of it is not, and cannot 
be, to confer on the purchaser the legal right to the possession of 
the land purported to be sold; and to enable the vendor to take ad- 
vantage of this, and retain the purchase money, whilst he recovers 
the possession of the land, would be a species of fraud upon the 
purchaser which it would be inequitable to allow. It is on this 
principle that the Supreme Court, though not without some hesita- 
tion, has l^id down the rule referred to above, and not on the 
ground that there is any implied contract on the part of the vendor 
that the purchasers shall have peaceable possession of the property 
purported to be sold. We are of opinion that in such cases as the 
present, the law will not imply any contract on the part of the 
vendor, that the purchaser shall have peaceable enjoyment of the 
property. The policy of the law, undoubtedly, is to discourage 
such transactions as these so called " private sales ^' of property. 
The law requires the registration of the property to confer a legal 
right to the possession of it. Article 36 of the Land Code to 
which we have been referred says in the clearest words, that the 
aliepation of State land without the permission of " the Official,'* 
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i^.p»rjQpri589k)n which is^evkl^nc^d by registtat^ i9>ndt >aAid, quA $>!;iTfl, q.j. 
th« reggfulatians fekUng ^o T^pon Senetto, daM 7 Sha1p>aa 1276-, >jiot)iLB- 
coii^i]a€Bce by Bijyktiifig ^Mieiice£i)rtb no one shall be allowed utider '?0N, ij. 
ftuy cipeiMjisiancei to hoM State land viiha:ut a 'kertchan." Vhore ThsSroulo 
two parties deliberately ^nter into 4i tranaactipii iHte^ndiip^g to evcuV^ Zk^obio 
the lciw,,a8 they did ip^he pttesent ease, •andto etihet that whieh 
the law sajB shall onty be effected by r^gislration, the Coutts will 
give no greater ^f^t to tliat transactiibn tban they are co^mpelled 
to do. ^ettobio then entered i»to an agreeiiiient to fmrohase this 
proptsrty, without inftending to take, and \yitbout, as a mattet o| 
facft, taking the eteps the kw reqait^d of bim to obtain the re- 
gistration of the property in bis name. He allowed the property 
to continue to be registered in the name of 0#maa Has9at^ and to 
quote the words of the judgment of this Coiirt, in the case to 
which the appellant'rf counsel referred us, Eleni Dimitri JSddji 
Petri V, Ephrosyne Hadji Qligori (ubi sup. p. 108.) "He must 
be taken to have acquiesced in any of the consequences that 

might ensue'' and consequently to have acquiesced in the 

liability of his property to be sold in satisfaction of Osman Has- 
san's debts. He could have protected himself agaiidist this cdn- 
tingency by eonaplyingwitb the lew, and obtaining the registra- 
tion of the property in his n^ime, at the time he purported to pur- 
chase it. As he did not do so, but chose to evade the law, he muBt 
take the consequences ; one oj which is that the property has been 
taken from him, and sold in satisfaction of Osman Hassan's debt^ 
The result is no doabt, as was pointed out by Mr. Pascal, that 
Osman Hassan Stains the value of the property twice over ; but 
if Zenobio has deliberately ohosen that this shouid be so, he has 
no right to complain. 

The question at issue in the present action has been already 
decided in thecaaeof AS'/a/^Wno?/ GhriBtodoulov.Xenophon ChHsto- 
doitlo which came on for hearing bei^ore the Supreme Cou|*t on 
the 2nd Septenjber 1889. 

In that case it appeared that three brothers were entitled by in- 
heritance to certain property, which remained registered in the 
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SMITH, C.J. name of their father. They agreed upon a division of the pro- 
Mi DDLB- P®^*y amongst themselves ; but the property was not registered 
TON, J. in their names. The defendant purported to sell by " private 
Thbodoulo contract of sale " his share to the plaintiff. The third brother got 
Zbnobio jjj^q ^^Y)i and a judgment creditor procured the sale of his share in 
the property. The property thus sold included some portion of 
that which the defendant had affected to sell to the plaintiff. The 
plaintiff thereupon brought his action to recover from the defen- 
dant, the purchase money he had paid, and on the appeal it was 
said the question was, whether the sale of this property by a judg- 
ment creditor was such a disturbance of the plaintiff's possession 
by the defendant, his vendor, as to bring the case within the prin- 
ciple we have alluded to in this judgment. 

The Supreme Court, afiBrming the decision of the District Court, 
dismissed the plaintiff's action, holding that he was not entitled 
to the relief he sought, on the ground that he was a party to an 
attempt to effect the transfer of this property by means which the 
law did not recognize, and must take the consequences of his act. 

That decision is directly in point, as the plaintiffs only repre- 
sent their ancestor Zenobio, and have no greater rights than he 
could have had, if he were still alive. We should feel ourselves 
bound by this decision of the fcJuprerae Court, and it is perhaps 
unnecessary for us to have discussed the matter at the length we 
have, though we think it convenient that we should do so, as the 
principle upon which this decision rests has not been gone into 
fully before. It may also be convenient that we should examine 
the argument founded on Article 36 of the Land Code, especially 
as we find that it has not been relied upon, so far as we can dis- 
cover, in any of the cases before the Supreme Court. 

The object of Article 36 of the Land Code is unquestionably to 
lay down the rule that in all cases of alienation of Arazi^-Mirie 
property, whether by way of sale, or gift, or exchange, the consent 
of the State, which. is evidenced by registration, is necessary to a 
transfer of the legal right of possession. To such an extent is 
this the case that although a man may have paid his purchase 
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money, if the consent of the State has not been obtained, the pro- SMITH, C.J. 
party remains legally in possesion of the vendor ; or if he die, middLE- 
pasees to his heirs, or if he die without heirs reverts to the State. T^O^, J. 
The Article no doubt Btatee, that in either of the two latter cases, Thbodoulo 
the would-be purchaser has the right to recover the money he has ®nobi 
paid from the estate of the deceased. We consider that the mean- Mbieem 

OSMAN 

ing of this provision is that, where during the negotiations for the 

purchase of property, the vendor dies, then the would-be pur- 
chaser has a right to recover from the estate of the deceased the 
moneys he has paid. 

A man may validly contract with another to sell him his pro- 
perty, and under the contract the person agreeing to buy, may 
pay a part of the purchase money. Such a contract is good, as a 
contract, and has been recognised as a valid one, inasmuch as it is 
capable of specific enforcement here under the provisions of " The 
Sale of Lands Law 1885. 

In such a case, if before the registration in the purchaser's name 
can be effected the vendor dies, the provisions of Article 36 of the 
Land Code would apply ; and whilst the legal right to the posses- 
sion of the property passes to the vendor's heirs by right of in- 
heritance, the vendor may recover his purchase money from the 
vendor's estate. But that is a very different case to such as we 
have been considering, where both vendor and purchaser delibera- 
tely agree to act in defiance of the law, and to endeavour to vest 
in the purchaser a right to the possession of property, which the 
law says he shall only acquire by registration. We cannot sup- 
pose that the legislature assumed that persons were going to act 
in direct contradiction to the provisions of the law ; or that they 
intended to recognize in any way the validity of any legal rights 
as resulting from these transactions. 

Owing to one cause or another delays, sometimes of con- 
siderable duration, take place before registration can be effect- 
ed ; and if, whilst the proceedings are pending, if, that is to 
say, whilst both parties are desirous of carrying out the law 
and not of evading it, the vendor die, then the purchaser un- 
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SKlTH, CJ. doubtedly would have the right to recover the parchade moneya 
MIDDLE- ^^ ^^^ P^^^ from the vendor's estate. If a man be pradent he 
TON, J. -will not of course pay his purchase money until the time when 
Thsodoulo Tegistaration is effected, or until he is assured that it will be effect- 
ed without delay, and be would thus save himself an infinity of 



Zbnqbio 

V. 

Mbxbsh trouble. 



In the present case the facts are clear that both parties bad no 
intention whatever of complying with the law, but intended to 
evade it, and on the principles we have above stated, and follow- 
ing the decision of this Court, we hold that the plaintiffs have no 
right to recover the moneys they ckinu 

It is perhaps unnecessary for us to refer to tbe case of Christi- 
nou Staurinou v. The Queen^s Advocate (C.L.R. vol. 1, p. 46). 
We agree that the main point of that decision was to lay down the 
rule that the Crown is not responsible for the debt of a person 
whose Arazie mirie reverted to the State on failure of heirs. So 
far as it goes, however,- the phrase in the judgment as to there 
being no debt in existence at the time of the death of the deceased, 
and that none could tbereldre arise afterwards, supports tbe re- 
spondents' contention, and the view of the law we bave here 
tak^n. 

For these reasons we think that the judgment of the District 
Court was right and this appeal must be dismissed with costs. 

Appeal dismi890d. . 
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[SMITH, C.J. AKD MIDDLETON, J.] 

HARALAMBO PANAYI SOTIRI 

V. 

EUTHIMIA MICHAIL SOTIRI 



Plaintiff, 
DefendanL 



SMITH, CJ. 

k 

MIDDLB- 

TON, J. 

1893 



Acknowledgment of debt — Powbk to falsify— Pkomissoby note in cus- 

TOMABT FOBM — PaKT CONSIDEBATION — GiFT OF MONET — FBAUD — MSJELLB — 
ABTICLES 1589 AND 1610. 

A, on th$ 3rd of Aprils 1889, gavfi -B., her nephew, a promiuory notefpr £150, 
in t7te evitomary form, due one year after date. B. had advanced A. only £7 oi 
against the note. No fraud or force had been practised :on A. to induce her to 
ei^n the note nor did U appear that any fraud t forgery existed in the nots itself 

HsLD : in an action brought by B. against A. to recover the amount of the 
note that the note was an acknowledgment of debt within the terms of Article 1610 
of the MejelU so as to bind A. and her heirs to the payment thereof without th^ 
poioer of denying the debt it purported to represent. 

Held further : that the giving qfth& note* by A^ was w^t a gift of money, but 
the undertaJiing of an obligation to pay money, at a future time. 

Appeal from the District Court of Limassol. 

Pascal Gonstantinides for thfr Appellant. 

Economides for the Respondent. 

The facts and arguments sufficiently appear from the judgment. 

Judgment: In this case the^ plaintiff sued the defendant to re- 
cover the sum of £150 alleged to be due on a bond dated 3rd April, 
1889, falling due on the 13th April, 1890. 

At the time of the settlement of the statement of the matters in 
dispute, the defendant admitted making the bond, but stated that 
she had only received from the plaintiff the sum of £7 and that 
she gave the bond to plaintiff, -who is her nephew, as a favour aa 
she had no children, and she contended that under the circum- 
stances she was not liable to pay the money. 

The plaintiff contended that as defendant admitted the making 
of the bond she was bound by it. 



Dec. 2 



Digitized by VjOOQIC 



178 

SMITH, CJr. The District Court after hearing the evidence of defendant and 
MIDDLE ^®^ witnesses, came to the conclusion that there was some evidence 
TON. J. Qf fraud according to Article 1610 of the Mejelle, and gave judg- 

Habalambo ment for the plaintiff for £7 only, the amount they found had 
So^na^ actually been advanced. 

V. 

EuTHiMiA Against this judgment the plaintiff appeals, and it was con- 
SvrnBi^ tended on his behalf that as the defendant admitted the making 

of the note, she must under Article 1610 of the Mejelle be bound 

by it ; that she had not pleaded either forgery or fraud, and that 
whatever the previous decisions of this Court had been in cases 
between the persons in whose favour such a bond has been made 
and the heirs of the person making it, so long as the maker be 
alive, the rights of the parties must be regulated strictly by Article 
1610 of the Mejelle. It was also contended that the making of 
this bond constituted a valid gift of the moneys secured by it. 

For the respondent it was rontended that it had been established 
that the bond had been made on condition that it should not 
take effect until after the defendant's death, and that rhis fact 
brought the case within the principle of the cases heretofore 
decided by the Supreme Court. The respondent's counsel further 
contended that under Article 1589 of the Mejelle it was open to 
the defendant to deny the debt mentioned in the bond. He ad- 
mitted that be was unable to reconcile Article 1589 with Article 
1610, and in effect left it to the Court to make a choice between 
the two. He further contended that the making of the bond was 
not a gift of money, but only an obligation to pay it at a future 
time. 

With regard to the latter point we have no hesitation in decid- 
ing in favour of the contention of the respondent's counsel, that 
the transaction is not a gift of money, but an obligation to pay it 
at a future time. 

The other points raised in argument are more difficult of solu- 
tion. We have already had occasion to discuss at some length the 
meaning of Articles 1589 and 1610 of the Mejelle, in our judgment 
in the case of Louka Hadji Andoni Perri v. Eleni Hadji Yanni 
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and another (ubi sup. p. 166) and it is not necessary for us to re SMITH, C.J. 
capitulate here what we there said. According to all rules of con- mid OLE - 
Btraction we are bound to give such a construction to these Ar- TON. J. 
tides, which apparently conflict in their terms, as will best serve to Haralambo 
harmonize the two. We think that the only way to do this is to go^^^ 
hold that Article 1589, lays down a general rule, and that Article v, 

1610 lays down an exception to it. Applying that principle to michail 
the present case, we must hold the defendant liable, unless she has Sotiri 
established fraud which would vitiate the whole matter. 

As we said in the judgment of this Court in the case we have 
above referred to, the fraud mentioned in Article 1610, must, on 
the proper construction of that Article, be confined to fraud in the 
document iti^elf ; and it appears to us therefore that the judgment 
of the Court cannot be supported on the ground on which it was 
given. We do not, however, think that if there be evidence of 
fraud practised on the plaintiff, if for instance there be evidence 
that the making of the document had been procured by some 
deceit or trick, that the Court would be precluded from giving 
the defendant relief. Fraud must be held to vitiate everything to 
which it attaches. After perusing the evidence taken in the Court 
below, however, we do not think that any such fraud is shewn as 
to enable the defendant to be relieved from the consequences of 
her own act. As she herbelf says " I gave him the bond as I 
" wished to adopt him as my son, and I did not wish my property 
" to pas:i into any strangers hands." She told Mr. Zeno that " she 
" had received no money but the person to whom the bond was 
" given was her nephew, and by it she wanted to reserve to him 
" part of her property.'* She also says she gave the bond " on the 
" understanding that he would leave me owner of my property 
** until my death." But she does not go the length of saying that 
this was the plaintiffs understanding as well as her own, or that 
any agreement to the effect that the bond should not be enforced 
in her lifetime was as a matter of fact entered into. As she her- 
self says, " I never supposed the plaintiff would sue me soon 
" after the bond was due. I thought he would content himself 
** with taking the property after my death." It is very probable 
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SMITH, C.J. that this was her supposition, but that is a long way from saying 

MIDDLE- *^** *^® plaintiff obtained the execution of this bond by fraud, or 

TON. J. under such circumstances as would either amount to fraud, or 

Habalambo render it inequitable on his part to take these proceedings. If 

Sormi^ there were evidence that he had taken this bond on the condition 

V* that he would not enforce it in her lifetime, the case would be dif- 

MicHAiL ferent. It is not without reluctance that we feel ourselves bound 

to order defendant to pay £150 to the plaintiff when as a matter 

of fact she only received £7 ; but if persons with their eyes open 

and with full comprehension of the nature and consequences of 

their acts, like to enter into transactions of this nature, they must 

not be surprised if the Courts take them at their word, and hold 

them bound to f ufil the obligations they have entered into. 

Our order therefore must be that the judgment of the District 
Court be varied and that the deiendant pay to the plaintiff the 
sum of £150 instead of the sum of £7. As there appears to be no 
reason why this appeal should not have been brought on before, 
we shall not order interest to be paid on the sum of £143 from 
the date of the judgment of the District Court. The respondent 
must pay the appellant's costs. 

Appeal allowed. 
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[SMITH, C.J. AND MIDDLBTON^ J] 

IMPERIAL OTTOMAN BANK Plaintiff, ^ 

V, 

CHRISTODOULO MAVROMOUSTACHI.& SONS 

DefendcmU. 

Bill of exohakoe^Rights of indorsee against drawee — Protest — 

PROVISION^InDBBTEDNESS Oi- AC50BPT0R TO DRAWER AT IfATITRITY OF- BILL 

— Cessation of payhent8t-^Si7sfbksion of pa¥ment6--Bavkr0Ptgtt-*Ex^ 
igibility of provision at maturity of bill — commercial codb, articles 
74, 120, 122. 125, 127, 128, 147, 160, 161 k I6S. 

The indoraeef of a hill of exolutnge.^ when payment was refuted hy the acceptor, 
did not protest the hill until 27 days after it woe due. Suhsequently tlvey sued 
the drawers on tlie hill. The drawers proved that at the time the hill heeams due, 
the acceptor was indebted to them to an emtent far exceeding the amount of 
the hill. It was not proved that the acceptor had ever heen deelared a hankrupt. 

Held : that as the acceptor at the time when the hill heeams due was indehted 
to the drawer in an amount exceeding that of the hill, there was such precision as 
the law requires in the hands of the acceptor so as to protect the drawer. 

Held also : that the provision in the hands of an acceptor of a hill of exchange 
musty to protect the drawer, he exigihle when the hill becomes due; and that 
where the acceptor has become bankrupt h^ore the date tbhen the bill becomes due, 
there can he no such provision in his hands, inasmuch as he has been divested of 
all control over his property hy operation of law. 

Tlie bankruptcy of an acceptor must be estahlislied by the judgment of the Court 
declaring him to be a bankrupt. 

Appeal from the District Court of Limassol. 

Pascal Oonstantinides for the Appellants. 

Economides for the Respondents. 

The facts and arguments sufficiently appear from the judgment. 

Jvdgmenti This is an action brought by the plaintiffs as 
indorsees of a bill of exchange against the defendants, who are 
the drawers, 

The bill ^as drawn on one Kivork Toronsian, who carried on 
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SMITH, C.J. bnainess at JaflEa, on the 29th February, 1893, and was payable II 

MIDDLE- day* after sight It was accepted on the 7th March by Kivork, 

^^^L^' ^^^ ^as ^^^^ payable on the 18th March. The bill was not paid 

iMPEBiAL by the acceptor, and the plaintiflFs seek to recover the amount of 
Ottoman 
Bank ^^ from the drawer. At the settlement of the statement of the 

CHaigTODou- °^*^*^^ ^^ dispute, the defendants did not dispute the drawing of 
loMaybo- the bill, but alleged that the bill had not been protested within 

MOUSTACH.X 

AND Sons ^^^ time, and that they had provision for the payment of the bill 
in the acceptor's hands and were therefore freed from all liability. 

The plaintiffs admitted that the protest, which was not made 
until April 14th, was not duly made, but contended that this was 
immaterial as the drawer had no provision for payment in the 
acceptor's hands at the date when the bill became due. 

The Court therefore settled the following issues, two of which 
appear to be questions of law, viz : — 

(1) Can plaintiff recover, protest not having been made in due 
time? 

(2) Had drawer made provision for payment ? 

(3) Is a debt due by an acceptor to drawer a sufficient provision 
in terms of Article 128 ? 

On these issues the case went to trial, and during the course of 
the hearing, Nicola Mavromoustaki, one of the defendants, stated 
that he had been ** informed by a friend " that Kivork suspended 
payment on the 16th March, and Mr. Tocchi the manager of the 
branch of the plaintiff Bank at Limassol stated ^' the agent at Jaffa 
thought it unecessary to protest because Kivork had suspended 
payment before bill was due." 

A further issue or issues were thereupon added by the Court to 
the following effect : " What was the effect of the suspension of 
Kivork before bill was due." " Could there then be said to be 
provision ? " 

" Would plaintiff be released from necessity of protest ? " 
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All these issues are in the nature of questions of law, and no SMITH, C.J. 
issue of fact was settled as to whether Kivork had in fact become MIDDLE- 
a bankrupt before the day on which the bill became due. ^^ ' 

IMPEBIAL 

Th9 District Court gave judgment for the defendants on the Ottoman 

ground that the drawers had provision in the hands of the accep- ^^^ 

tor, and the plaintiffs had therefore lost their rights by failing to Chbistodou- 

LO Maveo- 
protest th9 bill at the proper time : and further that the plaintiffs' moustachi 

action was not brought within the time allowed by law as laid 
down by Article 122 of the Commercial Code. The Court further 
held that under Article 120 of the Commercial Code, the holder of 
a bill is bound to protest, even though the acceptoi may have be- 
come a bankrupt before the date when the bill became due. 

Against this judgment this appeal is made, and it is contended 
for the appellants, that they had not lost their rights against the 
drawer by their failure to protest the bill within the time prescri- 
beii by law ; that it was incumbent on the drawer to prove that he 
had provision in the hands of the acceptor at the date when the 
bill became due, and that the defendants had failed to establish this; 
and further that as the acceptor had suspended payment before 
the date when the bill became due, there was and could not be 
any provision in the acceptor's handr?, whithin the meaning of the 
law. 

For the respondents it was contended that they had proved that 
at the date when the bill be came due, Kivork was indebted to them 
to an amount greater than the amount of the bill, which was 
provision for the bill within the meaning of Section 74 of the 
Commercial Code. It was further contended that the bankruptcy 
of the acceptor must be established by the order of a Court 
declaring him to be a bankrupt, and that unless that was proved, 
there was no evidence that the acceptor was bankrupt so as to be 
divested of the control of his property under Section 15b of the 
Commercial Code. 

It appears to us that the law on this subject is clear. If the 
holder wishes to preserve all his rights against endorsers and 
drawer, he ought to protest the bill on the day following that on 



Digitized by VjOOQIC 



184 

SMITH, C.J. which it became dae, if it be not paid,aad neither the death nor 

MI DDLS- ^^^ bankruptcy of the acceptor free him from this obligation 

TON, J. (Section 120). If he do not so protest it, he loses all rights against 

iMPBBiAL the indorsers (Section 125) ; and he loses his rights against the 

Bank^^ drawer also, if the latter establish that he has made provision for 

r. the bill at maturity (Section 127). The whole question in this 

ChBISTODOU- i. X j. 1. i.1- xU u 

Lo Mavbo- case appears to us to turn upon whether there was such a provision 
IniTsons^ as the law requires in the acceptor's hands at the date of the 

maturity of the bill. As to whether the acceptor was or was not 

indebted to the defendants, there is the evidence of one of the 
defendants, Nicola Mavromoustaki, who swears that on the 1 8th 
March Kivork was indebted to the defendant's firm to an amount 
greatly exceeding that of the bill of exchange, and his testimony 
is supported by the bill of lading of goods shipped. This stands 
uncontradicted, and, in the absence of evidence to the contrary, 
affords evidence that the acceptor Kivork was indebted to the 
defendants at the date when the bill became due, in an amount 
exceeding that of the bill of exchange, and it thus appears to us 
that other considerations apart, there was provision in the hands 
of the acceptor when this bill became due on the 18th March. 

But it is said that the acceptor had then suspended payment, 
and was thus in a state of bankruptcy, and that thus there could 
be no provision in the acceptor's hands. It has been pointed out 
to us by the appellants counsel, that the Ottoman Commercial 
Code is a literal transcript of the French Code de Commerce, and 
we have been referred to the decisions of the French Courts, which 
establish that the provision in the acceptor's hands must be exi- 
gible at the moment the bill of exchange becomes due, and that 
where an acceptor has been declared a bankrupt, there is no pro- 
vision for payment inasmuch as his power of meeting the bill has 
been taken away from him. 

Although of course decisions of the French Courts are not bind- 
ing upon us here, they are extremely valuable as being decisions 
practically upon the same law as we have to construe here, and 
the decisions we have been referred to, commend themselves to us 
as founded on a sound principle ; and if we were satisfied that the 
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evidence showed that Kivork was a bankrupt at the time when SMITH, C.J. 
the bill of exchange became payable, we should feel no diflficulty ^IDDLB- 
in deciding in favour of the plaintiffs. In our opinion, however, TON, J. 
the evidence adduced in this case does nothing of the kind. The impebial 
evidence that Kivork suspended payment is of the shadowiest kind, Ottoman 

i5ANK 

and suspending payment is a different thing from the cessation of «. 

payment, which under Article 147 of the Commercial Code proves j^q mavbo- 

a trader to be in a state of bankruptcy. The sole evidence even moustachi 

andSoks 
of the suspension of payment is nothing but hearsay — what " a 

friend " wrote to the defendants, and apparently what the agents 
of the })laintiff Bank at Jaffa wrote to the manager at Limassol in 
excuse for not protesting the bill. A trader may under temporary 
stress of circumstances suspend his pa} ments, or be unable to meet 
his engagements, and yet not be bankrupt, and it is for this reason 
that Article J.50 of the Commercial Code has laid it down that a 
bankruptcy is declared by a judgment of the Commercial Court ; 
and the following Section provides that the Court fixes the date 
when the trader has ceased his payments, so as to be in a state of 
bankruptcy under Section 147. When a trader has by such a judg- 
ment been declared a bankrupt, his control over his property ceases, 
and then no doubt he can no longer be said to have in his hands 
any provision to meet any bill of exchange which he has accepted. 
If no date is fixed in the judgment, then the trader will be con- 
sidered to be in a state of bankruptcy from the date of the judg- 
ment itself, or of any protest for non-payment. 

In the case before us there is not a fragment of evidence that 
Kivork has been declared a bankrupt at any time. If the plaintiffs 
were going to rely upon his bankruptcy to shew that there was 
not, and could not have been provision for this bill of exchange in 
his hands when it became due, they should have raised it at the 
settlement of the statement of the [matters in dispute, or at least 
have been prepared with proper evidence of it at the trial, under 
the issue that there was no provisicm i.e. no legal provision in the 
acceptor's hands when the bill became due. The burden lay upon 
the plaintiffs of proving that by reason of the bankruptcy there 
was no provision in Kivork's hands, and they made no effort to 
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9MITH, O.J. lay any evidence to that effect before the Court. As they have 
MIDDLE- ^^^ chosen to do so, the only evidence before us is, that there was 

TON, J. provision for this bill in Kivork's hands at the date when the bill 
IMPE^AL became due ; and as it is admitted that the protest was not made 

^luS^ in time, we must decide that the judgment of the Court below 

V, was right. That judgment is therefore affirmed and this appeal 

Chbistodou- j. . J .., . 
Lo Mavbo- dismissed with costs. 

IfOUSTAOHI 

AND Sons Appeal dismissed. 
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[SMITH, C.J. AKD MIDDLETON, J] 

8ICITH. C.J, 

GE0R6HI HADJI PETRI and bt order op the Court & 
Kalisthbnes Gborghi Hadji Petri as guardian of the ^on^ j^" 
INFANT son op Georghi Hadji Pbtri DECEASED. Plaintiffs^ 

V, 

KYPRIANO HADJI PETRI and others as heirs op Yustini 
Hadji Sava, deceased, and Hadji Petri Kara Georghi 
deceased . Defendants^ 

Immoveable property — Sale of without registration to son op ven- 
dors — Devolution on heirs op property purporting to have been sold 
—Acknowledgment op receipt op purchase money — Falsification op — 
Burden op proof op falsity — Penalty in document of sale — Evasion 
OF the law— Gift. Mejelle, Article 1589. 

An acknowledgment of the reneipt of purchase money made hy a vendor either 
viva voce or in a document purporting to convey immoveable property without re' 
gutrafitm^ is an acknowledgment which it is open for tlie vendor or his heirs to 
falsify. 

Where tlie falsity of such an acknowledgment is pleaded by the person or the 
heirs of the person who has made the acknowledgmenty the burden of proving that 
the aekntfwledgment is a true one is thrown on the person in whose favour the 
aeJinowledgjnent is mude. 

A and B. thefathsr and mother of C. in tlie year 1885 purported to sell to €< 
certain immoreahle property by a document in which A and B. acknowledged that 
they had received the sum of 12^000 c.p. as jmrchase money front C. The docU' 
ment further contained a covenant purporting to bind A. and B. and their heirs 
to return the alleged purchase money in a certain event, and a further covenant 
purporting to bind A. and B. to pay a penalty to C, " Xoyw arpi-^oSiKiaQ** C, 
had possession of the property till A's and B^s deaths but it was never registered 
in the name of C. Upon A^s and B^s deaths their otJier heirs assumed rights of 
otcnership over the property. 

In an action brov.ght on behalf of the heir of C. to recover the 12fi00 c.p, and 
the penalty of £40, the Jufirs of A, and B. pleaded that the acknowledgmsTit con- 
tained in tlie document given to 0, by A. was false. 

Held : that th^ burden of proving that the acknowledgment was true devolved 
upon the heir of C. 

Held further : that such a document as that relied upon by the heir of C, 
amtmnted to an attempt on the part of A, and B. to compel the acquiescence of 
their heirs in what they knew to be an evasion of tJi^ law, by a means which tlie 
law did not recognize, and that consequently the Courts would not enforce the 
covenants amtained therein. 
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SMITH, C.J. Appeal from the District Court of Kyrepia. 
k 

^l]J^^^l^' TempleVy Queen's Advocate (Diran Augustin with him) for the 

-v^ Appellants. 
Georghi Hj. 

Petri Pascal Consfanti aides (Artemis with him) for the Respondents. 

Kypriano mi * X -I «^ . , ^ , . , 

Hj. Petri The facts and arguments sufficiently appear from the jud^'meut. 

Dec. 18 Judgment : This is an appeal from the judgment of the District 

Court of Kyrenia, by which the defendants as heirs of Yustini 
Hadji Sava and of Hadji Petri Kara Georghi are ordered to pay 
to the plaintiff the sum of 12,000 c.p. and a further sum of £40. 

The claim of the plaintiff is made under the following circum- 
stances. In the year 1885 Yustini Hadji Sava and Hadji Petri 
Kara Georghi, who were the mother and father of the original 
plaintiff Georghi, and of the defendants to this action, purported to 
sell certain properties to the plaintiff Hadji Georghi Hadji Petri. 
Hadji Yeorghi died subsequently to the institution of the action, 
and by consent the action has been continued in the name of his 
. widow, as guardian of her infant child. There was no registra- 
tion effected in the name of Hadji Georghi of the properties pur- 
ported to be sold to him; he took possession of them and held 
them apparently without dispute for some years. Hadji Petri and 
Yustini subsequently died, although there is no evidence of the 
date of their deaths. 

The defendants admit -interference with the properties above 
mentioned, and we presume such interference has taken place sub- 
sequently to the death of the father and mother. The legal title 
to the possession of these properties is not contested by the plain- 
tiff, but she claims the return of 12,000 c.p., being the purchase 
money alleged to have been paid by Hadji Georghi for the pro- 
perties, and £40 damages for breach of contract. 

At the time when Hadji Petri purported to sell these properties 
a document was drawn up, signed by him and Yustini, headed 
•'document of sale," which, after reciting that they had sold the pro- 
perties therein mentioned to Hadji Georghi for the sum of 12,000 
c.p., the receipt of which they acknowledged, goes on to declare 
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that both they and their heirs have no rightri over the property, sMlTH, C.J. 

and that, "should we or oar heirs ever acquire a claim on the middle- 

" said property, we will return without any gainsaying the above TON* J* 

" sum of 12,000 piastres, together with all the expenses which the GeobohiHj. 

'* acquirer may incur in repairing the properties and all other con- 1*«tbi 

" sequences." Kypbiano 

Hj. Pbtbi 

" Moreover, in case of an action on the part of us or anybody 

" else, in connection with the j^roperties in question, we are further 

" bound (to pay) all judicial and advocates' expenses, which we 

'* may cause by our contravention or any other reason ; and fur- 

" ther a penalty of £40 on account of cheating (cavilling.) " And 

" this present was made by Ud and the undersigned trustworthy 

*' witnesses, and was given by us into his hands, in order that it 

" may be of service to him to prove the truth." 

At the hearing of the action before the District Court, evidence 
was adduced on behalf of the plaintiff, to prove the making of the 
document, that the father and mother had acknowledged having 
made the sale and received the monej', and that Hadji Georghi 
had to a greater or less extent, maintained his parents. No evi- 
dence of the actual payment of the 12,000 c.p. was adduced, and 
after hearing the evidence of one of the heirs, which went to shew 
that Hadji Georghi was not in a position to pay a sum of 12,000 
c.p. the Court gave judgment for the plaintiff, on the ground that 
the admission of Hadji Petri that he had received the money was 
sufficient to enable the plaintiff to recover. 

The President of the Court dissented from this judgment, hold- 
ing that the whole evidence showed that the money had not in fact 
been paid, and that in his opinion the action should be dismissed. 
We do not gather from the notes, whether the other judges of the 
Court considered that it had been proved that the money had in 
fact been paid ; but from the wording of the notes of the learned 
President, and the fact that there was no evidence of actual pay« 
ment, we believe that we are correct in assuming that this judg- 
ment was founded on the acknowledgment alone. 
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SMITH, C.J. We do not find any statement of the reasons which induced the 
MIDDLB Court to give the £40 damages or penalty. 

TON, J. 
wv« Against this judgment the defendants appealed; and it was con- 

^"^^^J ^' tended for them that the claim was founded on an attempt to 

V' transfer property illegally, that there was no evidence of the 

Hj. Petri payment of the purchase moneys, and that the case came within 

the principle laid dow^n by this Court in the case of Theodoulo Ze- 

nobio and another v. Meirem Osman Hassan and others decided 

on the 2nd inst., (ubi sup. p. 168.) 

For the respondents it was contended that that decision was dis- 
tinguishable from the present case, inasmuch as in the former case 
the rights of third parties were involved, the property purported 
to be sold without registnition having been subsequently sold at 
the instance of a judgment creditor ; whereas in the present case, 
it was taken possession of by the heirs of the deceased vendor. It 
was admitted that there was a difficulty about proving the payment 
of the 12,000 c.p. as Hadji Georghi had died. It was further sug- 
gested that the transaction might be valid as an acknowledgment 
of the ownership of property, or as a gift as there had been delivery. 

These suggestions however, do not affect the present case, as 
the claim in the action is not to recover possession of the property, 
but to recover certain moneys alleged to have been paid for it, 
and a penalty for breach of an agreement, but there appear to us 
to be difficulties in the way of holding that this was a valid gift of 
property, the law requiring registration to complete any transfer 
of immoveable property. Of coivrse if there were a valid gift of 
the property, the plaintiffs would have no right to recover the pur- 
chase moneys alleged to have been paid. 

Dealing first with the ground on which the Court below has 
decided that the defendants are liable to pay the 12,000 c.p., we 
are of opinion that the acknowledgment of Hadji Petri that he 
had received the money, whether made in the document of sale, 
or viva voce, is an acknowledgment which it would have been open 
to Hadji Petri himself to falsify, and in our opinion as we fore- 
shadowed in the case of Luka Hadji Andoni Fieri v.J^leni Hadji 
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Yanni and another^ (ubisup. p.l53) it is open to his heirs to plead SMITH, C.J. 

the falsity of, likewise. They do contest the truth of this acknow- MIDDLE- 

lodgment, and consequently the burden of proving its truth, i.e., TON, J. 

that the money was in fact received by Hadji Petri, is thrown upon Gbobghi Hj. 

the plaintiff. There is practically no evidence that the money I*etei 

was in fact received by Hadji Petri. Kypeiano 

Hj. Petei 

The respondent's counsel pointed out that Hadji Georghi, who 
is said to have paid the money, being dead, it was extremely dif- 
ficult to establish the payment. However unfortunate this may 
be, it does not absolve the present plaintiff, his widow, from 
establishing the fact that the money was in fact received by Hadji 
Petri, and in reading through the notes of evidence it seems to us 
that she wholly failed to do so. We are therefore of opinion that 
so far as the obligation to pay 12,000 c.p. is concerned the judg- 
ment of the District Court cannot stand. 

There remains to be considered the question of the liability to 
pay the sum of £40 as damages. No argument was addressed to us 
by the Queen's Advocate for the appellant on this point. Al- 
though the payment is ordered by way of damages, there is, we 
believe, no doubt that the sum is claimed and therefore awarded 
as the penal sum mentioned in " the document of sale.'* The 
meaning of the document as worded is very obscure. It says "more- 
" over in case of an action on the part of us or anybody else in 
" connection with the properties in question, we are bound to pay 
*' all the judicial" etc., expenses and further a penalty of £40 on 
account of chicanery or "shuffling" (Xoyw trrpexl^odtKiac) What the 
precise meaning of the last words of this sentence are it is not easy 
to see. They might apply to the case where an action had been 
brought by Hadji Petri himself against his son, to recover the pos- 
session of the property he had purported to sell him, but it is dif- 
ficult to see how they have any meaning in the present case, where 
the heirs of Hadji Petri are claiming their share in a portion of 
the property which was still vested in him at the time of his death 
and which passed to them by the law of inheritance. They might 
have some meaning too, if all the heirs of Hadji Petri had been 
parties to this document of sale, and agreed to pay a penalty of 



Digitized by VjOOQIC 



192 

SMITH, C.J. £40 if they distarbed Hadji Georghi in the podsession of the pro- 
Mi DDLB P®^y purported to be sold ; though we do not wish it to be un- 
TON. J. derstood that we should decide even in that case, that the amount 

Geobohi Hj. of the penalty could be recovered. 
Petbi 
^- There is no doubt that the parties to the " document of sale ** 

Hj. Petbi were well aware that the sale of the property to Hadji Georghi 
was not a valid one. The terms of the document itself, the refe- 
rence to claims by the heirs and to litigation, abundantly prove that 
Hadji Georghi and his father and mother were perfectly alive to 
the fact, that no valid transfer of the properties had been effected; 
and if we felt ourselves at liberty to give the widest possible 
meaning to the words of the document we have just quoted, and 
to hold that Hadji Georghi and Yustini had agreed that if their 
other heirs disturbed the possession of Hadji Georghi, they or their 
heirs would pay a penalty of £40 it seems to us that they amount 
to an attempt on the part of Hadji Petri and Yustini, to compel the 
acquiesence of their heirs in a transfer of the property by a means 
that the law does not recognize, and that we should decline to 
enforce an agreement, made with that object. The parties to this 
so called sale were endeavouring to evade the law, which requires 
registration of property to effect a valid transfer, and as we have 
said on other occasions and repeat now, we will give no greater 
effect to their transactions than we are obliged. If it could be 
held that the literal meaning of the document included any un- 
dertaking on the part of Hadji Petri and Yustini, entered into 
with the intention of binding their heirs, it seems to us to amount 
to this, that they are to pay a penalty if they decline to recognize as 
legal a transaction which is directly contrary to the law. We must 
decline to enforce any such undertaking, and as regards the pay- 
ment of, £40 the judgment of the Court below must be set 
aside. 

This case affords one more illustration of the difficulties in 
which people find themselves, who attempt to evade the law re- 
quiring the registration of immoveable property on a transfer. 
Whether the transaction between Hadji Georghi and his parents 
was really intended to be a sale, or whether it was intended to be 
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a gift under the gnise of a sale, all difficulties would have been SBiiTH, C.J. 

aToided if the parties had done as they should have done, and ]jxDDLE' 

procured the registration of the properties in Hadji Georghi*s TON, J. 

name. Gbobohi Hj. 

Petri 

For the reasons we have given above, we must direct the judg- ^• 

.TO ktpeiano 
ment of the District Court to be set aside, and this action is dis- hj. Pbtbi 

missed with costs. 
Ajipeal allowed. 
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